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Restricting  Student  Dress 
in  Public  Schools 


by  Kimberly  Grantham 


PUBLIC  SCHOOLS  in  this  country  are  busy  "marketplaces 
of  ideas."  Students  roam  the  halls  wearing  clothing  and 
insignia  that  endorse  everything  from  attitudes  (Just  Do 
It)  and  athletes  (Shaq  Attack)  to  causes  (Combat  AIDS — 
Wear  a  Condom)  and  cartoons  (Bart  Simpson — Under- 
achiever).  Added  to  this  are  the  gang  "uniforms":  from 
bandannas  to  army  fatigues  and  combat  boots.  American 
students  now  express  themselves  in  ways  that  are  louder, 
more  explicit,  sexier,  funnier,  and  more  intimidating  than 
ever  before. 

Schools  have  begun  to  prohibit  many  of  these  forms 
of  student  expression,  motivated  by  the  need  to  protect 
students  from  violent  thefts  and  gangs,  to  ensure  that 
school  is  an  educational  experience,  and  to  instill  "com- 
munity values."  In  response  to  the  new  dress  restrictions, 
students  have  launched  a  wave  of  dress  code  litigation, 
claiming  that  dress  codes  violate  their  fundamental  right 
of  free  speech  and  their  basic  liberty  interests  to  control 
their  own  bodies  and  what  is  worn  on  them. 

This  article  addresses  the  authority  of  school  officials 
to  regulate  student  dress  by  examining  school  dress  codes, 
first  with  respect  to  communicative  dress — or  dress  that 
constitutes  speech — and  then  with  respect  to  non- 
communicative  dress.  It  provides  a  summary  of  the  law  on 
dress  codes  and  a  basic  set  of  rules  to  assist  school  officials 
in  drafting  constitutionally  valid  dress  regulations. 


Students'  Communicative  Dress 

"Congress  shall  make  no  law  .  .  .  abridging  the  free- 
dom of  speech  ...."'  The  First  Amendment  of  the 
United  States  Constitution  guarantees  to  all  Americans — 
including  schoolchildren2 — the  right  to  convey  ideas  and 
opinions.  When  students  participate  in  verbal  protest  or 
wear  T-shirts,  buttons,  and  other  apparel  with  written 
slogans  on  them,  they  are  engaging  in  speech.  The  courts 
have  not  defined  speech  as  only  that  which  people  say 
out  loud  or  write,  however.  Courts  have  also  extended 
First  Amendment  protection  to  nonverbal  communica- 
tion, or  "symbolic  speech"  as  it  is  often  called,  such  as 
burning  the  American  flag  to  protest  the  policies  of  the 
U.S.  government.3 

Many  courts  have  included  clothing  or  other  insig- 
nia that  communicate  a  political  message  in  this  group  of 
protected  symbolic  speech.4  Here  the  word  political  is 
used  to  signify  more  than  just  that  which  relates  to  na- 
tional or  local  government,  partisanship,  or  government 
officials.  It  also  denotes  that  which  is  of  social  or  public 
concern  or  is  important  to  a  particular  community.  Thus 
if  a  student  wears  a  red  ribbon  to  show  others  that  she 
supports  the  fight  against  AIDS  or  wears  a  T-shirt  bearing 


Kimberly  Grantham  is  a  third-year  student  at  Duke  University  School 
Ol  I  aw.  She  was  a  law  clerk  at  the  Institute  of  Government  in  the  summer 
of  1993. 


1 .  U.S.  Const,  amend.  I. 

2.  See.  e.g..  Tinker  v.  Des  Moines  Community  Sch.  Dist.,  393  U.S. 
503,  506  (1969).  Specifically,  the  Court  stated  that  "First  Amendment  rights, 
applied  in  light  of  the  special  characteristics  of  the  school  environment,  are 
available  to  teachers  and  students."  Id. 

3.  Texas  v.  Johnson,  491  U.S.  397  (1989). 

4  See,  e.g  .  In  re  Alcala.  222  Cal.  App.  3d  345.  362  (July  1990). 
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the  picture  of  a  coat  hanger  with  an  anti-  (or  "busters") 
sign  over  it  to  express  her  opposition  to  governmental  re- 
striction of  abortion  rights,  she  is  engaging  in  symbolic 
speech. 

While  freedom  of  speech  rights  apply  to  many  differ- 
ent types  of  communication,  both  verbal  and  nonverbal, 
they  are  not  absolute.  Government  can  restrict  First  Amend- 
ment rights  at  certain  times  and  in  certain  contexts.  More- 
over, certain  types  of  speech  receive  less  protection  from 
restriction  than  do  others.  Thus  there  are  some  situations  in 
which  schools  may  limit  or  prohibit  student  speech. 

Criteria  for  Protecting  Symbolic  Speech 

In  considering  the  validity  of  a  school  provision  re- 
stricting students'  communicative  dress,  most  courts  be- 
gin their  analysis  with  Tinker  v.  Des  Moines  Independent 
Community  School  District.5  Decided  in  early  1969, 
Tinker  established  the  right  of  students  opposed  to  the 
Vietnam  War  to  wear  black  armbands  to  school  as  a  sym- 
bolic expression  of  their  antiwar  sentiments.  Noting  that 
neither  students  nor  teachers  "shed  their  constitutional 
rights  ...  at  the  schoolhouse  gate,"6  the  Court  found  that 
the  armbands  were  protected  symbolic  speech.  Thus,  the 
Court  concluded,  the  school  could  not  prohibit  the 
armbands  where  they  did  not  "materially  and  substantially 
interfere  with  the  requirements  of  appropriate  discipline 
in  the  operation  of  the  school"  or  "collidfe]  with  the  rights 
of  others."7 

However,  Tinker  limited  students'  rights  to  express 
themselves  through  clothing  and  insignia  in  two  ways. 
First,  the  Court  provided  that  student  attire  that  interfered 
with  classwork  or  school  processes  or  that  infringed  upon 
the  rights  of  others  would  not  be  "immunized  by  the  con- 
stitutional guarantee  of  freedom  of  speech."8  Second,  the 
Court  distinguished  the  black  armbands  situation  from 
situations  involving  regulation  of  skirt  lengths,  clothing 
styles,  hair  styles,  or  behavior.9  The  Court's  distinction 
implied  that,  while  the  black  armbands  involved  "rights 
akin  to  'pure  speech,'"10  these  other  matters  were  not  so 
clearly  communicative  as  to  warrant  First  Amendment 
protection.  Thus  Tinker  seemingly  created  a  natural  sepa- 
ration in  dress  code  analysis  between  dress  that  commu- 
nicates a  particular  message  or  idea  and  dress  that  does 
not  have  any  particularized  meaning. 


In  the  years  following  Tinker,  disputes  between  stu- 
dents and  schools  over  communicative  dress  issues  were 
addressed  in  the  courts  in  modest  numbers.  Usually,  these 
disputes  arose  when  schools  prohibited  students  from 
wearing  armbands,  buttons,  badges,  and  other  insignia  to 
school  and  thereby  silenced  the  students'  political  voices. 
For  the  most  part  the  court  decisions  in  these  cases  ad- 
hered closely  to  the  Tinker  language  and  reasoning. 

At  least  three  cases  involving  armbands  were  de- 
cided in  federal  courts  within  three  years  after  Tinker.  In 
a  Texas  case,  a  federal  appeals  court  encountered  a  situa- 
tion nearly  identical  to  the  one  in  Tinker.11  A  group  of 
high  school  students  wanted  to  wear  black  armbands  to 
school  to  demonstrate  their  opposition  to  United  States  in- 
volvement in  Vietnam.  Claiming  that  the  armbands  vio- 
lated a  school  board  regulation  banning  "distracting 
insignia,"  the  school  district  prohibited  the  students  from 
wearing  the  armbands.  As  in  Tinker,  the  court  concluded 
that  the  First  Amendment  protected  the  students'  rights  to 
wear  the  armbands  and  that  the  school  could  not  abridge 
those  rights  unless  the  armbands  would  cause  disruption 
of  school  discipline  or  functions.12 

The  court  also  offered  an  interpretation  of  what  the 
Tinker  court  meant  by  "material  disruption."  It  explained 
that  schools  were  not  required  to  wait  until  disruption 
actually  occurred  before  preventing  students  from  ex- 
pressing disruptive  views.  Nonetheless,  a  mere  expecta- 
tion of  disruption  would  not  suffice  to  justify  infringement 
of  a  constitutional  right.  Student  communications  would 
be  considered  a  "material  disruption"  only  where  there 
was  a  "determination,  based  on  fact,  not  intuition,  that  the 
expected  disruption  would  probably  result  from  the  exer- 
cise of  the  constitutional  right  and  that  foregoing  such 
exercise  would  tend  to  make  the  expected  disruption  sub- 
stantially less  probable  or  less  severe."13 

In  the  second  case  a  district  court  in  Texas  held  that 
the  First  Amendment  entitled  a  group  of  high  school  stu- 
dents to  wear  brown  armbands  to  convey  their  objections 
to  certain  educational  policies  and  practices  within  their 
school  system.14 

The  last  armband  case  had  an  outcome  different  from 
the  armband  cases  preceding  it.  In  Hill  v.  Lewis,15  as  in 
Tinker,  students  sought  to  wear  black  armbands  to  protest 
the  Vietnam  War.  The  court  found,  however,  that  Hill  was 
factually  distinguishable  from  Tinker.  The  students  in  Hill 


5.  393  U.S.  503  (1969). 

6.  Id.  at  506. 

7.  Id.  at  509  [quoting  Burnside  v.  Byars,  363  F.2d  744.  749  (5th  Cir. 
I. 

8.  Id.  at  513. 

9.  Id.  at  507-8. 

10.  Tinker,  393  U.S.  503,  507-8  (1969). 


11.  Butts  v.  Dallas  Indep.  Sch.  Dist.,  436  F.2d  728  (5th  Cir.  1971). 

12.  Id,  at  732. 

13.  Id.  at  731. 

14.  Aguirre  v.  Tahoka  Indep.  Sch.  Dist.,  31 1  F.  Supp.  664  (N.D.  Tex. 

15.  323  F.  Supp.  55  (E.D.N.C.  1971). 
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attended  high  school  in  Fayetteville,  North  Carolina,  a  city 
»  with  a  substantial  military  population.  At  this  particular 
'  high  school,  more  than  a  third  of  the  student  population 
was  composed  of  children  of  military  personnel,  many  of 
whom  supported  the  national  war  effort.  The  war  previ- 
ously had  been  a  source  of  bitter  divisiveness  among  the 
students.  In  addition,  a  significant  number  of  students  were 
involved  in  the  protests,  and  serious  disruption  had  already 
occurred,  including  marching  in  the  hallways,  belligerent 
behavior  toward  teachers,  incidents  of  flag  disrespect,  and 
threats  of  violence.  Such  circumstances,  the  court  con- 
cluded, gave  school  officials  more  than  sufficient  justifica- 
tion to  ban  student  speech  and  activity  concerning  the  war, 
including  the  armbands.16 

Armbands  have  not  been  the  only  items  to  cause 
disagreement  between  students  and  schools.  During  the 
late  1960s  and  1970s,  buttons,  badges,  and  other  types  of 
insignia  led  to  heated  battles  over  school  regulation  of  stu- 
dent communicative  attire.  For  instance,  in  a  Tennessee 
case,  the  dispute  revolved  around  a  Confederate  flag  patch 
on  a  student's  jacket.17  A  federal  court  of  appeals  held  that 
the  high  school  properly  could  forbid  the  student  from 
wearing  the  patch  where  racial  tensions  at  the  school  were 
high  and  where  there  had  been  substantial  disruption  on 
several  occasions  during  the  previous  school  year  over  the 
\  use  of  the  Confederate  flag  as  the  school  symbol.18  Once 
again  the  court  relied  on  the  Tinker  exception  that  student 
conduct  that  causes  a  material  disruption  does  not  merit 
First  Amendment  protection. 

A  district  court  similarly  relied  on  this  exception  to 
uphold  a  Cleveland  high  school's  blanket  ban  on  buttons 
and  insignia  of  all  types,  irrespective  of  the  message.19 
Shaw  High  School  had  been  greatly  troubled  by  racial 
discord  for  several  years.  In  the  past,  students  had  worn 
buttons  to  school  that  conveyed  racial  or  racist  messages 
like  White  Is  Right:  Say  It  Loud,  Black  and  Proud:  and 
Black  Power.  Predictably,  such  messages  led  to  explosive 
situations  that  severely  disrupted  school  operations.  In  an 
attempt  to  curtail  future  conflicts,  the  school  passed  a  rule 
preventing  students  from  wearing  "buttons,  emblems,  or 
other  insignia  on  school  property  during  school  hours 
unless  these  emblems  or  insignia  [were]  related  to  a 
school  activity."'" 

The  school  enforced  the  rule  against  provocative  and 
nonpro vocative  insignia  alike,  including  the  plaintiffs 
button  commemorating  an  antiwar  demonstration  held  in 


Chicago.  The  plaintiff  argued  that  enforcing  the  rule 
against  nonprovocative  insignia  was  an  unconstitutional 
limitation  on  student  free  speech,  because  this  type  of  in- 
signia neither  disrupted  school  operations  nor  violated  the 
rights  of  other  students.  The  court,  however,  thought  oth- 
erwise. It  agreed  with  the  school  that  if  the  school  allowed 
students  to  wear  some  buttons  but  not  others,  further  dis- 
ruption of  the  educational  process  would  result.  The  court 
concluded  that  as  long  as  the  rule  was  applied  uniformly 
and  consistently.21  and  was  reasonably  related  to  the  pre- 
vention of  disruptive  conduct,  the  school  properly  could 
prevent  students  from  wearing  buttons  or  insignia  of  any 
type. 

Yet  another  example  of  a  court's  use  of  the  material 
disruption  exception  is  a  1970  Colorado  case.22  In  this 
case,  a  federal  district  court  ruled  that  a  Denver  high 
school  could  prohibit  students  from  wearing  black  berets 
to  signify  their  Mexican  heritage  where  the  students  wear- 
ing the  berets  had  engaged  in  disruptive  conduct  and 
where  the  black  beret  had  come  to  be  a  sign  of  intimida- 
tion for  other  students.  Again  the  court  found  that  the 
school's  interest  in  maintaining  order  outweighed  the 
Mexican  American  students'  rights  to  make  a  statement 
about  their  heritage. 

Related  Supreme  Court  Decisions 
Since  the  1970s 

During  the  1970s,  courts  repeatedly  turned  to  the 
principles  set  forth  in  Tinker  to  resolve  disputes  involv- 
ing limitations  on  expressive  student  dress.  Courts  during 
the  early  1980s  also  based  their  decisions  on  these  prin- 
ciples. Since  1985,  however,  there  have  been  two  United 
States  Supreme  Court  decisions  dealing  with  the  issue  of 
student  First  Amendment  rights  in  school.  Both  of  these 
cases  confronted  new  and  challenging  aspects  of  the  stu- 
dent expression  issue,  and  courts  deciding  school  dress 
restriction  cases  have  relied  heavily  on  these  decisions. 

In  Bethel  School  District  No.  403  v.  Fraser,1-  a 
high  school  student,  Matthew  Fraser.  delivered  a  speech 


16  u  at  >s 

17.  Mellon  v.  Young.  465  F.2d  1332  (6th  Or.  1972). 

18.  Id  at  1335. 

19.  Guzick  \    Drebus,  305  F  Supp.  472  (N.D.  Ohio  1969). 

20.  Id.  at  476. 


2 1 .  This  was  a  major  factor  that  distinguished  this  case  from  Tinker. 
The  court  here  pointed  out  that  "the  regulation  in  the  Tinker  case  was  not 
applied  in  an  even-handed  manner.  Other  buttons  and  symbols  of  political 
and  controversial  significance  were  permitted  to  be  worn  in  the  school.  [T]he 
regulation  was  directed  at  the  principle  expressed  in  .  .  .  [the  students"]  op- 
position to  the  Vietnam  war."  Guzick,  305  F.  Supp.  at  479.  In  contrast,  the 
defendant  in  this  case  applied  the  rule  "without  regard  to  the  content  and  the 
ideas  sought  to  be  expressed  in  the  emblem."  Id. 

22.  Hernandez  v.  Sch.  Dist.  No.  One.  315  F.  Supp.  289  (D.  Colo. 
1970). 

23.  478  U.S.  675  ( 1986).  For  a  more  detailed  discussion  of  the  Fraser 
case  and  its  relation  to  students'  rights  to  free  speech  in  public  schools,  see 
Martha  Cromartie.  "Disciplining  Students  for  'Indecent'  Speech."  School 
Law  Bull,  tin  20  (Spring  1987). 
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endorsing  a  friend  for  student  body  vice  president  before 
an  assembly  of  the  student  body.  The  speech  was  in  the 
form  of  a  sexual  metaphor.24  School  administrators  con- 
sidered the  speech  to  be  a  violation  of  the  disciplinary 
rules  (the  school  had  a  disruptive-conduct  provision 
prohibiting  "obscene"  language),  suspended  Matthew  for 
three  days,  and  removed  his  name  from  a  list  of  potential 
graduation  speakers. 

The  United  States  Supreme  Court  found  that  the 
school  acted  within  its  authority  in  punishing  the  student 
for  his  "offensively  lewd  and  indecent  speech."25  Al- 
though it  recognized  that  students  retain  their  First 
Amendment  rights  to  freedom  of  speech  and  expression, 
the  Court  explained  that  "[t]he  undoubted  freedom  to 
advocate  unpopular  and  controversial  views  in  schools 
and  classrooms  must  be  balanced  against  the  society's 
countervailing  interest  in  teaching  students  the  bound- 
aries of  socially  appropriate  behavior."26  The  sexual  in- 
nuendo in  Matthew's  speech  plainly  offended  others  at 
the  school.27  Such  offensive  communication,  the  Court 
concluded,  interferes  with  the  teaching  of  appropriate 
forms  of  civil  discourse  and  political  expression  and 
"undermine[s]  the  school's  basic  educational  mission."28 
As  instruments  of  the  state,  schools  have  an  interest  in 
protecting  students  from  exposure  to  sexually  explicit, 
lewd,  indecent,  or  vulgar  speech.  It  is  important  to  note 
that  the  government  could  not  necessarily  prohibit  a 
speech  like  Matthew's  if  it  were  delivered  on  a  public 
street  or  in  a  public  park,  rather  than  in  a  school.  It  is  by 
virtue  of  the  special  relationship  between  schools  and 
pupils  that  schools  may  control  the  dissemination  of  in- 
decent or  lewd  speech  in  schools,  and  it  is  by  virtue  of 
their  unique  status  as  students  in  the  company  of  other 


24.  The  speech  read  as  follows: 

I  know  a  man  who  is  firm — he's  firm  in  his  pants,  he's  firm  in 
his  shirt,  his  character  is  firm — but  most  ...  of  all.  his  belief 
in  you,  the  students  of  Bethel,  is  firm.  Jeff  Kuhlman  is  a  man 
who  takes  his  point  and  pounds  it  in.  If  necessary,  he'll  take 
an  issue  and  nail  it  to  the  wall.  He  doesn't  attack  things  in 
spurts — he  drives  hard,  pushing  and  pushing  until  finally — he 
succeeds.  Jeff  is  a  man  who  will  go  to  the  very  end — even  the 
climax,  for  each  and  every  one  of  you.  So  vote  for  Jeff  for 
A.S.B.  vice-president — he'll  never  come  between  you  and  the 
best  our  high  school  can  be.  Fraser,  478  U.S.  at  687. 

25.  Id.  at  685. 

26.  Id.  at  681. 

27.  Id.  at  683.  The  Court  makes  the  statement  that  "Fraser's  speech 
was  plainly  offensive  to  both  teachers  and  students — indeed  to  any  mature 
person."  Id.  However,  no  students  testified  at  the  trial  or  reported  to  school 
officials  after  the  incident  that  the  speech  had  offended  them.  The  only  noted 
effects  of  the  speech  on  other  students  were  that  some  of  the  students  hooted 
and  yelled,  some  made  gestures  to  simulate  the  sexual  activities  that  Fraser 
alluded  to  in  his  speech,  and  others  looked  bewildered  and  embarrassed.  Id. 
at  678. 

28.  Id.  at  685. 


students  that  students'  speech  may  be  curtailed  if  it  is 
lewd  or  indecent  or  patently  offensive.29 

The  Court  emphasized  that  this  case  differed  from 
Tinker  in  that  the  school  officials  in  Tinker  had  prohib- 
ited students  from  passively  advocating  a  nondisruptive 
political  viewpoint.  The  school  officials  did  not  want  the 
Iowa  schoolchildren  advocating  an  antiwar  position. 
Here,  however,  school  officials  did  not  oppose  the 
student's  message — "Vote  for  Jeff" — but  merely  the 
way  in  which  he  expressed  that  message — in  a  sexual 
metaphor.  It  was  the  manner  that  school  officials  felt  was 
inappropriate  for  the  school  environment.  Thus  the  Court 
held  that  the  high  school  did  not  violate  Fraser's  First 
Amendment  rights  when  it  punished  him  for  delivering 
his  risque  speech. 

The  second  case,  Hazelwood  School  District  v. 
Kuhlmeier,i0  arose  when  members  of  a  Missouri  high 
school  journalism  class  sought  to  publish  one  article  on 
the  pregnancy  experiences  of  students  and  another  article 
on  the  impact  of  parental  divorce  on  students.  The  prin- 
cipal stopped  publication  of  these  two  articles,  because 
he  was  concerned  that  the  identities  of  the  students  inter- 
viewed for  the  articles  were  apparent,  and  he  considered 
the  subject  matter  inappropriate  for  some  of  the  younger 
students. 

As  in  Fraser,  the  Hazelwood  Court  faced  a  situa- 
tion that  differed  markedly  from  that  confronted  in 
Tinker.  In  Tinker,  the  Court  "addresse[d]  educators' 
ability  to  silence  a  student's  personal  expression  that 
happens  to  occur  on  the  school  premises";  whereas,  the 
Hazelwood  Court  dealt  with  a  question  that  "con- 
cern[ed]  educators'  authority  over  school-sponsored 
publications,  theatrical  productions,  and  other  expres- 
sive activities  that  students,  parents,  and  members  of  the 
public  might  reasonably  perceive  to  bear  the  imprimatur 
of  the  school."31  Some  activities  that  are  school  spon- 
sored— such  as,  publications,  sports,  clubs,  and  other 
extracurricular  activities — are  part  of  the  school  curricu- 
lum. A  school  must  retain  greater  control  over  school- 
sponsored  student  speech  to  ensure  that  it  actually 
furthers  the  educational  mission  of  the  school,  coincides 


29.  See  Fraser,  478  U.S.  at  683-84.  Also,  in  free  speech  analysis,  a 
public  school  is  classified  as  a  "nonpublic  forum."  This  means  that  it  is  prop- 
erty ordinarily  used  by  the  government  for  some  special  purpose  or  func- 
tion— for  example,  a  prison  or  a  public  school — and  not  for  the  general 
purpose  of  public  expressive  activity.  Speech  may  be  subjected  to  more  gov- 
ernmental restriction  in  schools  and  other  nonpublic  forums  than  in  public 
forums,  such  as  public  parks  and  city  streets.  Thus  while  the  government 
could  not  prohibit  Matthew  from  delivering  his  speech  on  a  public  street,  it 
could  restrict  Matthew  from  delivering  the  same  speech  during  a  public 
school  assembly. 

30.  484  U.S.  260  (1988). 

31.  Id.  at  271. 
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with  the  needs  of  students  as  determined  by  school  offi- 
cials, and  does  not  associate  the  school  with  causes  or 
values  not  embraced  by  the  school's  community.32  In 
contrast,  student  personal  expression  that  merely  occurs 
on  school  grounds,  but  is  not  school  sponsored,  is  more 
readily  perceived  as  the  opinions  and  beliefs  of  the  stu- 
dent only,  and  not  those  of  the  school. 

The  Court  concluded  that  "the  standard  articulated 
in  Tinker  for  determining  when  a  school  may  punish  stu- 
dent expression  need  not  also  be  the  standard  for  deter- 
mining when  a  school  may  . . .  exercis[e]  editorial  control 
over  the  style  and  content  of  student  speech  in  school- 
sponsored  expressive  activities."33  Thus  the  Court  held 
that  the  principal  had  the  authority  to  "disassociate"  the 
school  from  the  articles  on  divorce  and  teen  pregnancy, 
and  that  he  did  not  violate  the  journalism  students'  First 
Amendment  rights. 

Since  the  mid- 1 980s,  courts  have  seen  a  marked  in- 
crease in  the  number  of  cases  involving  school  restrictions 
on  communicative  student  dress.  While  Tinker  has  re- 
mained at  the  heart  of  many  of  these  recent  opinions,  sev- 
eral courts  also  have  incorporated  the  Supreme  Court's 
reasoning  from  Fraser  and  Hazehvood — particularly 
Fraser — into  their  decisions.  Like  the  cases  decided  during 
the  1960s  and  1970s,  the  recent  cases  also  entailed  restric- 
tions on  what  Tinker  would  dub  as  "akin  to  pure  speech." 
In  recent  cases,  however,  the  restricted  speech  almost  in- 
variably is  found  on  the  front  (or  back)  of  a  T-shirt,  rather 
than  on  a  button,  or  in  the  form  of  an  armband  or  a  beret. 

In  one  case,  for  instance,  an  Oklahoma  high  school 
attempted  to  prohibit  students  from  wearing  T-shirts  that 
said.  "The  best  of  the  night's  adventures  are  reserved  for 
people  with  nothing  planned."'4  The  student  who  designed 
the  shirt  had  taken  the  slogan  from  an  old  advertisement 
for  Bacardi  Black  rum,  but  she  contended  that  the  shirt 
was  meant  to  convey  the  message,  "be  spontaneous,  have 
fun;  if  you  plan  things,  they  often  turn  out  wrong."35  In 
support  of  this  contention,  she  pointed  out  that  the  shirt 
had  a  depiction  of  a  "typical  teenager  in  1991"  on  the 
front  of  it,  rather  than  a  picture  of  an  alcoholic  beverage 
can  or  bottle.  Nonetheless,  school  administrators  felt  that 
the  T-shirts  promoted  alcohol,  and  they  prohibited  stu- 
dents from  wearing  them.  The  court  disagreed.  It  used  the 
Tinker  standard  and  found  that  there  was  no  factual  basis 
that  the  T-shirts  would  be  perceived  as  an  advertisement 
for  liquor,  that  they  would  cause  "substantial  disruption 
or  material  interference,"  or  that  they  would  infringe  upon 


the  rights  of  other  students.36  Thus  the  court  held  that  the 
school  could  not  lawfully  prohibit  the  students  from  wear- 
ing the  shirts. 

In  another  case,  a  middle  school  assistant  principal 
in  Norfolk,  Virginia,  sent  a  student  home  for  wearing  a 
shirt  that  he  found  "offensive."37  This  time,  however,  the 
source  of  the  offensive  material  did  not  come  from  an  ad 
for  rum  but  from  the  popular  young  vocal  group  New 
Kids  on  the  Block.  Kimberly  Broussard  wore  a  black 
concert  T-shirt  that  had  on  the  back  a  picture  of  the 
group's  leader,  Donnie  Wahlberg.  The  words  Drugs  Suck! 
were  printed  across  the  front  of  the  shirt  in  eight-inch 
white  letters. 

School  administrators  claimed  that  the  word  suck  on 
the  T-shirt  violated  the  school  regulation  that  stated: 
"Clothing  containing  messages  couched  in  strong  lan- 
guage is  inappropriate,  especially  when  the  language  has 
an  overt  sexual  connotation.  Such  messages  are  even 
more  likely  to  be  disruptive  when  directed  at  adolescents 
as  opposed  to  mature  adults."3*  Although  Kimberly  ar- 
gued that  the  word  suck  was  used  merely  to  convey  a 
strong  antidrug  attitude,  the  federal  district  court  agreed 
with  the  school  board's  contention  that  the  word  suck  was 
"offensive  and  vulgar  to  many  people  .  .  .  [and]  the  use 
of  the  expression  under  these  circumstances  in  this  school 
was  disruptive."39 

The  court  refused  to  consider  Kimberly's  assertion 
that  the  T-shirt  had  not  proved  materially  or  substantially 
disruptive.  Instead  it  pointed  out  that  the  most  "[r]ecent 
cases  have  evidenced  a  concern  for  values  and  decency 
in  addition  to  school  order."40  As  in  Fraser,  school  offi- 
cials did  not  contest  the  student's  message — "Drugs  are 
bad" — but  merely  the  way  in  which  she  conveyed  that 
message — in  language  that  had  an  "overt  sexual  conno- 
tation." The  court  emphasized  this  distinction  and  noted 
that  "when  schools  seek  to  regulate  the  form  of  the  mes- 
sage rather  than  the  message,  they  may  do  so."A] 

The  most  recent  T-shirt  case  involved  two  high 
school  students  in  Massachusetts.  One  came  to  school 
wearing  a  T-shirt  that  carried  the  slogan,  Coed  Naked 
Band:  Do  It  to  the  Rhythm:  and  the  other,  See  Dick  Drink. 
See  Dick  Drive.  See  Dick  Die.  Don't  Be  a  Dick.42  School 


32.  Id.  at  271-72. 

33.  Id.  at  272-73. 

34.  Mclntire  v.  Bethel  Sch..  804  F.  Supp.  1415  (WD.  Okl.  1992). 

35.  Id.  at  1422. 


36.  Id  at  1420  (citing  Tinker.  393  U.S.  at  509.  512-14). 

37.  Broussard  v.  Sch.  Bd.  of  City  of  Norfolk,  801  F.  Supp.  1526  (ED. 
Va.  1992). 

38.  1,1  at  1530. 

39.  /,/.  at  1 534. 

40.  Id.  at  I  536 

41.  Id  at  1535  (emphasis  added)  [citing  Bethel  Sch.  Dist.  No.  403  v. 
Fraser,  478  U.S.  675  (1986)]. 

42.  Pyle  v.  South  Hadley  Sch.  Comm.,  824  F.  Supp.  7  (D.  Mass. 
1993). 


6    School  Law  Bulletin 


officials  decided  that  the  T-shirts  violated  the  school 
policy  limiting  clothing  with  sexually  provocative  slogans, 
and  they  prohibited  the  students  from  wearing  them. 
Again  the  court  relied  heavily  on  Fraser.  Repeating  the 
substance  of  the  Fraser  decision,  the  court  stressed  that 
the  First  Amendment  would  not  bar  South  Hadley  school 
officials  from  finding  that  the  content  of  the  T-shirts  con- 
tradicted the  school's  "basic  educational  mission."43  The 
court  also  pointed  out  that  the  school  was  not  trying  to 
suppress  the  message  that  students  should  not  drink  and 
drive  by  prohibiting  the  See  Dick  Drink  .  .  .  shirt;  the 
school's  only  concern  was  whether  the  form  of  that  mes- 
sage was  appropriate  for  the  school  environment.  As  for 
the  Coed  Naked  Band  shirt,  the  court  found  that  the 
school  did  not  abridge  the  student's  First  Amendment 
rights  by  banning  that  shirt,  because  the  shirt  did  not  com- 
municate any  particularized  message. 

The  result  in  this  case  strongly  resembles  the  result 
in  the  Drugs  Suck!  T-shirt  case,  as  the  court  did  not  re- 
quire the  school  to  demonstrate  that  the  shirts  disrupted 
the  educational  processes  of  the  school.  Instead  it  con- 
cluded that  the  fact  that  the  shirts  were  vulgar  and  offen- 
sive to  some  students  was  sufficient  to  make  the  school's 
restrictions  reasonable.44 

In  1992  the  Ninth  Circuit  Court  of  Appeals  carefully 
analyzed  the  relationship  linking  Tinker,  Fraser,  and 
Hazelwood.  The  case  followed  an  incident  where  school 
administrators  ordered  two  high  school  students  to  remove 
buttons  from  their  clothing.45  The  buttons,  which  carried 
slogans  such  as  I'm  Not  Listening  Scab  and  Do  Scabs 
Bleed?  were  part  of  a  student  effort  to  support  striking 
teachers  in  McMinnville,  Oregon.  School  officials  be- 
lieved that  the  use  of  the  word  scab  in  connection  with 
the  teacher's  strike  was  "offensive"  and  "inherently  dis- 
ruptive," and  they  suspended  the  students  for  refusing  to 
remove  the  buttons. 

The  students  claimed  that  they  were  entitled  to  ex- 
press their  opinion  about  the  ongoing  teachers'  strike 
and  that  the  suspension  violated  the  First  Amendment. 
School  officials  countered  that  they  were  entitled  to  re- 
strict the  students'  speech  under  the  standards  articu- 
lated in  Fraser  and  Hazelwood.  The  court  rejected  this 
argument,  however.  The  court  identified  three  separate 


43.  Id.  at  [*3]. 

44.  Id.  at  [*4).  This  result  is  consistent  with  the  Supreme  Court's 
observation  in  Kuhlmeier  that  the  difference  between  Tinker  and  Fraser  was 
that  "(t]he  decision  in  Fraser  rested  on  the  'vulgar,'  'lewd."  and  'plainly 
offensive'  character  of  a  speech  delivered  at  an  official  school  assembly 
rather  than  on  any  propensity  of  the  speech  to  'materially  disrup[t]  classwork 
or  involv[e]  substantial  disorder  or  invasion  of  the  rights  of  others." 
Kuhlmeier.  484  U.S.  at  271  n.4. 

45.  Chandler  v.  McMinnville  Sch.  Dist.,  978  F.2d  524  (9th  Cir.  1992). 


categories  of  student  speech:  (1)  vulgar,  lewd,  obscene, 
and  plainly  offensive  speech;  (2)  school-sponsored 
speech;  and  (3)  speech  that  falls  into  neither  of  these 
categories.46  The  deferential  standard  developed  in 
Fraser  applies  only  to  the  first  category:  student  speech 
that  is  "'vulgar,'  'lewd,'  and  'plainly  offensive.'"47  The 
Hazelwood  standard,  which  allows  school  officials 
"greater  control"  over  student  expression,  applies  to  the 
second  category — school-sponsored  student  speech  or 
speech  that  "students,  parents,  and  members  of  the  pub- 
lic might  reasonably  perceive  to  bear  the  imprimatur  of 
the  school."48  The  court  found  that  the  buttons  in  this 
case  were  neither  lewd  nor  school  sponsored,  placing 
them  in  the  third  category  of  student  speech.  To  sup- 
press speech  in  this  category,  school  officials  must  sat- 
isfy the  Tinker  standard  by  demonstrating  a  likelihood 
that  the  speech  would  cause  a  material  or  substantial 
disruption  or  a  material  interference  with  school  activi- 
ties, or  by  showing  that  the  speech  would  infringe  upon 
the  rights  of  others.  The  court  of  appeals  sent  the  case 
back  down  to  the  district  court,  instructing  the  lower 
court  to  use  the  Tinker  standard.49 


Students'  Noncommunicative  Dress 

Although  student  attire  that  does  not  communicate 
a  particularized  message  is  not  protected  by  students'  First 
Amendment  rights,  other  constitutional  rights  may  place 
limitations  on  student  dress  codes.  The  Fourteenth 
Amendment  provides  in  pertinent  part  that  "no  state  shall 
make  or  enforce  any  law  which  shall  .  .  .  deprive  any 
person  of  life,  liberty,  or  property,  without  due  process  of 
law,"  nor  shall  any  state  "deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws."50  Read  most 
broadly,  this  constitutional  provision  grants  to  a  person  a 
"basic  liberty  interest  in  his  personal  appearance  that  can- 
not be  infringed  without  some  showing  of  a  rational  ba- 
sis related  to  a  legitimate  governmental  interest."51  Many 
courts  have  noted  that  this  basic  liberty  interest  is  another 

46.  Id.  at  529. 

47.  Student  speech  that  goes  beyond  vulgarity  and  is  truly  obscene 
receives  no  First  Amendment  protection  at  all.  Obscene  speech  is  one  of 
several  types  of  speech  specifically  designated  by  the  Supreme  Court  as 
unworthy  of  First  Amendment  protection.  The  Court  has  defined  obscenity 
as  expression  that  the  "average  person  applying  contemporary  community 
standards  would  find  . . .  appeal!  s]  to  the  prurient  interest  in  sex  . . .  portray[s] 
sexual  conduct  in  a  patently  offensive  way.  and  . .  .  taken  as  a  whole,  doles] 
not  have  serious  literary,  artistic,  political,  or  scientific  value."  Miller  v. 
California,  413  U.S.  15,  24  (1973). 

48.  Id.  (quoting  Hazelwood,  484  U.S.  at  271 ). 

49.  Chandler.  978  F.2d  at  530-31. 

50.  U.S.  CONST,  amend.  XIV,  §  1. 

51.  Ann  L.  Majestic,  "Student  Dress  Codes  in  the  1990s."  Inquiry  and 
Analysis  (January  1991):  1,  2  [citing  Kelley  v.  Johnson,  425  U.S.  238  (1976)]. 
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right  that  schoolchildren  do  not  "shed  at  the  schoolhouse 


1970s  Cases 

In  a  1970  New  Hampshire  case,  for  example,  a 
school  prohibited  students  from  wearing  blue  jeans  to 
school  on  the  grounds  that  wearing  work  or  play  clothes 
to  school  "leads  to  a  relaxed  attitude  . .  .  [which]  detracts 
from  discipline  and  a  proper  educational  climate."53  The 
court  found  that  this  reasoning  was  insufficient  to  justify 
the  prohibition  and  held  the  rule  unconstitutional  and  in- 
valid in  the  absence  of  a  showing  that  blue  jeans  inhib- 
ited or  tended  to  inhibit  the  educational  process. 

The  court  explained  that  "no  right  is  held  more  sa- 
cred, or  is  more  carefully  guarded  .  .  .  than  the  right  of 
every  individual  to  the  possession  and  control  of  his  own 
person."54  This  "commodious  concept  of  liberty  .  .  . 
include[s]  within  its  embrace  the  right  to  wear  clean  blue 
jeans  to  school  unless  there  is  an  outweighing  state  inter- 
est justifying  their  exclusion."55  Although  the  right  to  wear 
blue  jeans  to  school  is  not  very  high  "on  the  scale  of  val- 
ues of  constitutional  liberties,"  the  school  offered  no  ra- 
tional reason  whatsoever  for  prohibiting  them.  The  court 
noted  that  "arbitrary  school  rules  which  'sharply  implicate 
basic  constitutional  values'  for  the  sake  of  some  nebulous 
concept  of  school  discipline"  are  unconstitutional,  and  it 
found  the  blue  jeans  restriction  to  be  unjustified  and  in- 
valid.56 The  court  concluded  that  while  "school  boards  do 
have  power  to  adopt  reasonable  restrictions  on  dress  as 
part  of  [their]  educational  policy  and  as  an  educational 
device,"  regulations  "'must  bear  a  reasonable  basis  to  the 
ordinary  conduct  of  the  school  curriculum  or  to  carrying 
out  the  responsibility  of  the  school.'"57 

In  1972  a  federal  district  court  examined  a  very 
comprehensive  and  detailed  dress  code  enacted  by  an 
Arkansas  high  school. 5S  School  officials  had  drafted  an 


52.  North  Carolina  is  located  in  the  fourth  judicial  circuit  of  the  fed- 
eral court  system.  While  no  North  Carolina  state  courts  have  commented  on 
students'  basic  liberty  rights  in  their  appearance,  the  Fourth  Circuit  Court  of 
Appeals  issued  an  opinion  thai  treated  students'  rights  to  determine  their  own 
appearance  as  "an  aspect  of  the  right  to  be  secure  in  one's  person  guaran- 
teed by  the  due  process  clause  "  Massie  v.  Henry,  455  F.2d  779.  783  (4th 
Cir.  1972)  (citations  omitted).  As  such,  the  court  held  that  a  school  could  not 
infringe  upon  these  basic  liberty  interests  unless  the  infringement  was  nec- 
essary to  'carry  out  the  educational  mission  of  the  .  .  .  [school]."  Id 

53.  Bannister  v.  Paradis.  316  F.  Supp.  185,  186  (D.N.H.  19701. 

54.  Id  at  188  [quoting  Richards  s.  Thurston.  424  F.2d  1281  (1st  Cir. 
1 970 1 1 

55.  1,1. 

56.  /./.  ai  L88-  89  [quoting  Breen  v.  Kahl,  419  F.2d  1034,  1037  (7th 
Cir.  1969)]. 

57  Id  ai  189  [quoting  Westlej  v.  Ross.,  305  F.  Supp.  706.  714  (D. 
Minn.  I969)|. 

58.  Wallace  v.  Ford,  346  F.  Supp.  156  (E.D.  Ark.  1972). 


extensive  list  of  the  types  of  clothing,  communicative 
and  noncommunicative,  that  students  could  and  could 
not  wear.  Students  challenged  several  of  the  restrictions 
on  noncommunicative  attire,  and  the  court  accepted 
some  of  the  restrictions  and  rejected  others.  For  example, 
the  court  held  that  the  school  could  prohibit  skirts  that 
were  more  than  six  inches  above  the  knee,  as  well  as 
excessively  tight  skirts  or  pants,  because  they  were  re- 
vealing, immodest,  and  suggestive  and  tended  to  cause 
substantial  disruption  in  the  school  environment.5'' 

The  court  also  held  that  several  of  the  restrictions 
were  unconstitutional — among  them,  restrictions  prohib- 
iting female  students  from  wearing  skirts  that  were  more 
than  six  inches  below  the  knee,  as  well  as  restrictions  on 
frayed  pants  or  jeans  and  tie-dyed  clothing.  The  school 
had  banned  these  items  in  an  attempt  to  prevent  students 
from  wearing  "bizarre"  or  unusual  clothing.  The  court 
noted  that  this  was  not  a  legitimate  objective  of  the  school, 
and  because  the  school  failed  to  demonstrate  that  any  of 
this  clothing  disrupted  the  educational  mission  of  the 
school  in  any  way,  these  prohibitions  were  invalid.6" 

Distinguishing  Communicative  from 
Noncommunicative 

Sometimes  it  is  difficult  to  determine  whether  a 
student's  attire  is  communicative  or  noncommunicative. 
An  Idaho  federal  court  encountered  such  a  situation  in 
1987.  Rod  Gano.  a  student  at  Twin  Falls  High  School, 
designed  a  T-shirt  that  depicted  the  school  administrators 
in  an  inebriated  state.61  When  Rod  wore  the  shirt  to 
school,  school  officials  suspended  him.  Rod  challenged 
his  suspension,  claiming  that  the  T-shirt  was  protected 
speech  under  the  First  Amendment.  The  court  rejected  this 
argument  for  two  reasons.  First,  the  district  court  agreed 
with  the  school  that  the  caricature  on  the  shirt  falsely  ac- 
cused the  administrators  of  consumption  of  alcohol  on 
school  premises — a  misdemeanor.  The  First  Amendment, 
the  court  held,  does  not  extend  to  false  accusations.  Sec- 
ond, the  shirt  did  not  convey  a  discernible  message.  In 
other  words,  the  plaintiff  failed  to  indicate  whether  the 
shirt  was  a  political  protest  or  a  criticism  of  administra- 
tion policies  or  a  statement  of  some  other  sort.62 

In  Tinker  the  Supreme  Court  repeatedly  referred  to 
the  schools'  attempt  to  prohibit  students  from  expressing 
their  "particular  opinion"  of  the  Vietnam  War.  Subsequent 


59.  /,/.  at  163-64. 

60.  Id.  at  164. 

61    Gano  v.  Sch.  Dist. 
796  (D.  Idaho  1987). 
62.  Id  ai  79S. 


of  Twin  Falls  Cry.,  Idaho.  674  F.  Supp. 
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Supreme  Court  decisions  provided  that  speech  deserves 
First  Amendment  protection  where  there  is  "'[a]n  intent 
to  convey  a  particularized  message.  .  .  and  the  likelihood 
is  great  that  the  message  would  be  understood  by  those 
who  viewed  it.'"63  The  caricature  of  the  drunken  admin- 
istrators was  noncommunicative.  because  it  conveyed  no 
particularized  message  likely  to  be  understood  by  other 
students  and  teachers.  Thus  the  court  in  Gano  held  that 
the  school  officials  were  not  required  to  show  that  the  T- 
shirt  caused  substantial  disruption,  and  because  the  sus- 
pension was  rationally  related  to  the  school's  task  of 
teaching  about  the  "effects  of  alcohol,"  the  school  officials 
acted  within  their  authority  when  they  suspended  Rod. 

Another  federal  court  also  had  to  resolve  the  issue 
of  whether  a  student's  attire  was  communicative  or 
noncommunicative  in  a  1987  case  involving  an  earring. 
An  Illinois  school  district  reacted  to  a  growing  problem 
with  gangs  in  its  schools  by  passing  an  extensive 
antigang  policy  that  included  a  prohibition  against  wear- 
ing gang  symbols.64  This  ban  applied  to  earrings  worn  by 
male  students,  as  boys  often  wore  earrings  to  signify 
gang  affiliation. 

Darryl  Olesen  claimed  that  he  wanted  to  wear  an 
earring  because  it  expressed  his  individuality  and  he  felt 
that  it  was  attractive  to  young  women.  He  challenged  the 
earring  ban  on  the  grounds  that  it  violated  his  First 
Amendment  rights.65  The  court  found  that  the  only  "mes- 
sage" that  Darryl  was  communicating  was  the  very  non- 
specific one  of  "individuality."66  Again  the  court  stressed 
that  "[i]n  order  to  claim  the  protection  of  the  First  Amend- 
ment, [a  plaintiff]  must  demonstrate  that  his  conduct  in- 
tended 'to  convey  a  particularized  message  .  .  .  and  .  .  . 
the  likelihood  [is]  great  that  the  message  would  be  under- 
stood by  those  who  viewed  it.'"67  Consequently,  the  First 
Amendment  would  not  protect  Darryl' s  vague  message  of 
individuality  against  the  school  district's  interest  in  cur- 
tailing gang  activity  in  the  schools. 


63.  Ann  L.  Majestic.  "Student  Dress  Codes  in  the  1990s."  Inquiry  and 
Analysis  (January  1991 ):  1,  5  [quoting  Spence  v.  Washington,  418  U.S.  406. 
410-11  (19741], 

64.  Olesen  v.  Bd.  of  Educ.  of  Sch.  Dist.  No.  228,  676  F.  Supp.  820 
(N.D.  111.  1987). 

65.  Darryl  also  alleged  that  the  earring  ban  violated  male  students' 
Fourteenth  Amendment  rights  to  equal  protection,  because  it  was  not  en- 
forced against  female  students.  The  court  summarily  dismissed  this  argument, 
though,  because  the  gender-based  classification  was  substantially  related  to 
a  legitimate  government  objective.  Olesen,  676  F.  Supp.  at  822.  Although 
this  was  not  an  important  issue  in  the  case,  it  demonstrates  a  very  important 
fact  about  school  dress  regulations.  That  is.  dress  regulations  that  treat  boys 
and  girls  differently  are  constitutionally  valid  if  the  gender-based  classifica- 
tion, for  example,  prohibiting  earrings  on  boys  but  not  girls,  helps  the  school 
to  achieve  a  goal  that  is  properly  within  the  school's  authority,  like  decreas- 
ing gang  activity  among  public  school  children. 

66.  Id. 

67.  Id.  [quoting  Spence  v.  Washington.  418  U.S.  405, 410-11  (1974)]. 


This  case  may  indicate  that  courts  will  grant  schools 
a  great  deal  of  latitude  in  combatting  gang  activity  in  pub-  (~~ 
lie  schools.  Whether  wearing  gang  insignia  constitutes 
"speech"  or  not,  courts  likely  will  allow  schools  to  pass 
severe  restrictions  against  gang  "colors"  and  other  insig- 
nia to  prevent  the  corrosive  violence  that  gangs  leave  in 
their  wake.68 

A  1987  Ohio  case  also  illustrates  the  difficulty  in 
determining  whether  student  dress  is  communicative  or 
noncommunicative.  A  dispute  arose  as  to  whether  a 
high  school  had  the  authority  to  ask  a  couple  to  leave 
the  junior-senior  prom  for  attending  the  prom  dressed  in 
the  clothing  of  the  opposite  sex.69  Senior  Warren  Harper 
arrived  at  his  prom  tastefully  attired  in  an  evening 
gown,  earrings,  stockings,  high  heels,  and  a  fur  cape. 
His  date,  Florence  Harper,  who  was  also  his  sister,  wore 
a  dapper  black  tuxedo  and  men's  dress  shoes.  School 
officials  felt  that  the  Harpers  were  dressed  inappropri- 
ately for  the  prom,  and  when  Warren  and  Florence  re- 
fused to  change  their  clothes,  the  officials  had  Miami 
University  campus  police  officers  escort  the  Harpers 
from  the  building. 

While  the  Harpers  probably  did  intend  to  convey 
some  message  by  their  outrageous  style  of  dress,  the  court 
never  addressed  whether  their  attire  constituted  speech 


68.  See.  e.g..  Jeglin  v.  San  Jacinto  Unified  School  Dist..  827  F.  Supp. 
1459  (CD.  Cal.  1993).  Jeglin  held  that  students'  rights  to  free  speech  ex- 
tend to  the  "wearing  of  clothing  that  displays  a  student's  support  of  a  col- 
lege or  university  or  a  professional  sport  team."  Id.  at  1461.  The  court 
concluded,  however,  that  these  rights  were  not  abridged  by  a  school  district 
regulation  prohibiting  high  school  students  from  wearing  any  clothing  bear- 
ing collegiate  or  professional  sports  insignia  where  the  school  district  dem- 
onstrated actual  gang  activity  at  the  high  school.  No  First  Amendment 
violation  occurred  although  there  was  testimony  indicating  that  gang  mem- 
bers did  not  wear  sports  paraphernalia  for  the  purpose  of  gang  identifica- 
tion, and  although  the  school  district  failed  to  demonstrate  that  such  a  ban 
would  reduce  gang  presence  in  the  school.  However,  the  court  held  that  the 
same  regulation  did  violate  the  First  Amendment  as  applied  to  elementary 
and  middle  school  students,  where  the  school  district  failed  to  demonstrate 
any  gang  activity  or  demonstrated  only  negligible  gang  activity  in  these 
schools.  Id. 

It  is  arguable  whether  gang  colors  and  insignia  qualify  as  "speech" 
under  the  First  Amendment.  One  writer  has  commented  that  gang  regalia, 
regardless  of  the  audience,  communicates  the  particularized  message,  "I  am 
in  this  particular  gang."  Paul  D.  Murphy,  Note,  "Restricting  Gang  Clothing 
in  Public  Schools:  Does  a  Dress  Code  Violate  a  Student's  Right  of  Free 
Expression?"  Southern  California  Urn  Review  64  (July  1991):  1321,  1333. 
The  same  author  concedes,  however,  that  although  this  message  is  particu- 
lar, "it  is  not  likely  that  the  message  would  be  easily  understood."  Id.  (citing 
Young  v.  New  York  City  Transit  Authority,  903  F.2d  146  (2d  Cir.  1990)]. 
"[S]tudents  would  have  trouble  focusing  on  the  particularized  message  of 
gang  regalia  and  would  instead  focus  on  the  general  threat  of  violence  im- 
plicit in  the  message."  Murphy.  "Restricting  Gang  Clothing."  1334.  Even  if 
gang  attire  qualifies  as  speech,  however,  most  courts  would  likely  allow 
schools  to  ban  gang  regalia  on  the  grounds  that  gang  attire  leads  to  material 
disruption  of  school  functions  or  interferes  with  the  educational  mission. 

69.  Harper  v.  Edgewood  Bd.  of  Educ,  655  F.  Supp.  1353  (S.D.  Ohio 
1987). 
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Figure  1 


Analyzing  Restrictions  on  Student  Dress 


Does  the  student's  attire  communicate 
a  particularized  message? 


Is  the  student's  attire 
school  sponsored? 


Is  the  restriction  on  the  attire 

rationally  related  to  the 

school's  educational  objectives? 


Restriction  is 
valid. 


Restriction 
invalid. 


Is  the  restriction  on  the 

attire  related  to  a  legitimate 

pedagogical  concern? 


Does  the  student's  attire 
undermine  an)  basic 
educational  mission? 


Restriction  is  valid. 
[Hazelwood] 


Does  the  student's  attire 

cause  a  substantial 
disruption  at  the  school? 


Restriction  is  valid. 

[Fraser  and/or  Tinker] 


Does  the  student's  attire 
invade  the  rights  of 
others  at  the  school? 


Restriction  is  valid. 
[Tinker] 


Restriction  is  valid. 

[Tinker] 


Restriction  is  invalid. 
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protected  by  the  First  Amendment.  It  merely  held  that  the 
"school  board's  dress  regulations  [were]  reasonably  re- 
lated to  the  valid  educational  purposes  of  teaching  com- 
munity values  and  maintaining  school  discipline."70  Again 
the  court's  analysis  was  very  narrow  and  succinct.  The 
court  concluded  that  the  school's  educational  task  to  in- 
culcate community  values  and  discipline  outweighed  any 
interest  that  the  Harpers  "might  have  [had]  under  the  First 
Amendment."71 


Conclusion 

School  dress  codes  should  be  designed  to  preserve 
the  educational  mission  and  objectives  of  the  school,  to 
protect  the  rights  of  all  persons  working  and  learning  in 
the  school  environment,  and  to  ensure  that  students  do  not 
wear  disruptive  attire  that  interferes  with  the  operations  of 
the  school.  They  should  not  be  designed  to  force  students 
to  accept  the  personal  attitudes  and  beliefs  of  school  offi- 
cials. In  Tinker  the  Court  reminded  us  that 

[t]he  vigilant  protection  of  constitutional  freedoms  is 
nowhere  more  vital  than  in  the  community  of  American 
schools.  The  classroom  is  particularly  the  "market  place 
of  ideas."  The  Nation's  future  depends  upon  leaders 
trained  through  wide  exposure  to  that  robust  exchange 
of  ideas  which  discovers  truth  "out  of  a  multitude  of 
tongue,  [rather]  than  through  any  kind  of  authoritative 
selection."72 

Any  dress  restriction  that  infringes  on  a  student's 
First  Amendment  rights  must  be  justified  by  a  showing 
that  the  student's  attire  materially  disrupts  school  opera- 
tions, infringes  on  the  rights  of  others  at  the  school,  or 
otherwise  interferes  with  any  basic  educational  mission  of 


70.  Id.  at  1355  [citing  Davenport  v.  Randolph  County  Bd.  of  Educ. 
730  F.2d  1395  (1 1th  Cir.  1984);  Jackson  v.  Dorrier,  424  F.2d  213  (6th  Cir. 
1970),  cert,  denied,  400  U.S.  850  (1971)]. 

71.  Harper,  655  F.  Supp.  at  1355. 

72.  393  U.S.  at  512  [quoting  Keyishian  v.  Bd.  of  Regents,  385  U.S. 
589,603(1967)]. 


the  school  (for  example,  dress  that  encourages  use  of  al- 
cohol or  drugs,  promotes  sexual  promiscuity  or  acts  of 
violence,  or  fosters  racial  prejudice  and  hatred).  If  no  such 
showing  is  made,  and  the  student's  attire  constitutes  per- 
sonal expression,  then  she  is  entitled  to  wear  it. 

If,  however,  the  attire  is  not  just  a  matter  of  personal 
expression,  but  is  school  sponsored,  the  school  does  not 
have  to  show  that  the  student's  attire  is  a  disruption,  an 
interference,  or  a  violation  of  others'  rights  to  restrict  it. 
The  school  must  demonstrate  only  that  the  restriction  on 
the  school-sponsored  attire  is  related  to  some  legitimate 
pedagogical  concern  (for  example,  ensuring  that  students 
receive  accurate  information  about  the  communicated 
subject  matter). 

If  the  student's  attire  is  noncommunicative,  or  does 
not  convey  a  particularized  message,  the  school  may  pro- 
hibit the  attire  if  the  restriction  is  rationally  related  to  any 
educational  objective  of  the  school.  Thus  gang  attire  (if 
judged  to  be  noncommunicative)  can  be  prohibited  in  the 
interest  of  reducing  gang  violence  at  the  school.  Similarly, 
flip  flops  and  spiked  bracelets  can  be  prohibited  in  the  in- 
terest of  student  safety,  and  short  shorts  and  other  reveal- 
ing clothing  can  be  banned  to  prevent  class  disruptions 
and  to  ensure  that  students  focus  on  their  schoolwork. 

Perhaps  most  important  in  the  implementation  of 
school  dress  codes  is  that  school  officials  enforce  them 
evenly  and  fairly.  Administrators  may  want  to  give  stu- 
dents who  have  failed  to  comply  with  the  dress  code  the 
opportunity  to  change  their  clothes,  remove  the  buttons, 
or  turn  their  T-shirts  inside  out  before  taking  any  disci- 
plinary action  against  them. 

Issues  surrounding  the  appropriateness  of  student 
dress  often  are  very  difficult  issues  for  schools  and  courts 
to  resolve.  Thus  unless  a  school  restriction  clearly  vio- 
lates a  student's  rights,  a  court  is  not  likely  to  second 
guess  the  judgment  of  school  officials.  In  most  situations, 
courts  will  rely  on  broad  interpretations  of  Tinker  and 
Fraser  and  will  defer  to  school  officials  on  student  dress 
questions.     ■ 


Update:  School  Enrollment  Projections 


by  Charles  D.  Liner 


DURING  THE  NEXT  DECADE  statewide  enrollment  will 
continue  to  increase  substantially,  continuing  the  upward 
trend  that  began  in  1 990-9 1 ,  and  many  school  units  in  the 
state  will  experience  large  enrollment  increases. 

According  to  projections  of  average  daily  member- 
ship (ADM)  made  by  the  Department  of  Public  Instruc- 
tion, statewide  total  enrollment  will  increase  9.2  percent 
between  1992-93  and  1997-98,  and  by  15.6  percent  be- 
tween 1992-93  and  2002-3 .'  Annual  increases  in  total 
statewide  enrollment  will  average  1 .8  percent  per  year  in 
the  first  part  of  the  decade  and  then  will  fall  to  an  annual 
growth  rate  of  less  than  1  percent  in  2002-3  as  elemen- 
tary grade  enrollment  begins  to  decline. 

Although  statewide  enrollments  in  grades  K  through 
6  will  be  declining  toward  the  end  of  the  period,  the  larger 
numbers  of  children  that  recently  have  been  swelling  en- 
rollment in  grades  K  through  6  will  still  be  causing  sub- 
stantial increases  in  the  higher  grades  during  the  first 
decade  of  the  next  century  (see  Figure  1).  During  the 
school  years  1992-93  to  1997-98,  growth  in  statewide  en- 
rollment in  grades  K  through  6  (10.6  percent)  will  con- 
tinue to  outpace  growth  in  grades  7  through  9  and  10 
through  12  (7.3  and  7.7  percent,  respectively).  But  over 
the  longer  period.  1992-93  to  2002-3,  elementary  school 
enrollment  will  increase  13.2  percent,  while  enrollment  in 
grades  7  through  9  will  increase  2 1 .4  percent,  and  enroll- 
ment in  grades  10  through  12  will  increase  16.2  percent. 

A  large  proportion  of  the  state's  school  units  can 
expect  substantial  growth  during  both  the  shorter  period, 
1992-93  to  1997-98,  and  the  longer  period,  1992-93  to 
2002-3.  During  the  shorter  period,  for  example,  98  of  the 
121  school  units  can  expect  increased  total  enrollment. 
Of  those  units  35  can  expect  increases  of  10  percent  or 


more,  and  6  units  can  expect  increases  of  20  percent  or 
more.  Only  2  units  will  lose  more  than  5  percent  in  total 
enrollment. 

During  the  longer  period,  94  of  the  121  units  can 
expect  higher  total  enrollment.  Of  those  94  units,  56  can 
expect  increases  of  10  percent  or  more,  and  22  units  can 

Table  1 

Percentage  Change  in  Actual  and  Projected 

Average  Daily  Membership  (ADM)  in 

121  North  Carolina  School  Units 


ACTUAL 

PROJECTED 

i 

Number  of 

Number  of  School  Units  whose  ADM  is 

s 

chool  Units 

/hose  ADM 

Projected  to  Change,  by  Grade  Level 

V 

Amount  of  CI 

langed  from 
1988-89  to 

1992-93  to  1997-98 

1992-9 

Change  in 

ADM  (%) 

1992-93 

K-6 

7-9 

10-12 

K-12 

K-6 
5 

7-9  10-12 

20      15 

K-12 

30%  or  more 

0 

0 

3 

5 

1 

8 

20%  to  30% 

2 

7 

3 

7 

5 

15 

19 

15 

14 

10%  to  20% 

5 

39 

27 

24 

29 

32 

31 

20 

34 

5%  to  10% 

14 

26 

25 

22 

29 

23 

13 

14 

22 

0%  to  5% 

38 

29 

20 

21 

34 

17 

10 

19 

16 

0%  to  -5% 

42 

13 

21 

31 

21 

17 

12 

13 

16 

-5%  to -10% 

20 

4 

11 

6 

2 

8 

11 

7 

7 

-10%  to -20°, 

i       0 

2 

9 

5 

0 

3 

3 

16 

3 

-20%  or  more 

!          0 

0 

1 

0 

0 

0 

1 

2 

0 

Summary  of  Change 

Units  with 

change  in  ADM 

(number  of  units)  59        101     78     79 
(percentage)        49         84     65     65 


The  author  is  an  Institute  of  Government  faculty  member  who  spe- 
cializes in  public  finance. 

1 .  The  projections  reported  here  were  made  by  Evan  Sun  of  the  N.C. 
Department  of  Public  Instruction. 


92     93     83       94 
77     77     69       78 


(number  of  units)  62  19     42     42       23      28     27     38       26 

(percentage)        51  16     35     35       19      23     23     31       22 

Note:  Vance  County  no  longer  maintains  student  data  by  grade  level  in  grades 
1-8  and  therefore  is  excluded  from  tabulations  except  in  grades  10-12. 
Source:  Calculated  from  projections  made  by  the  N.C.  Department  of  Public 
Instruction. 
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North  Carolina  Public  School  Enrollment  by  Average  Daily  Membership  (ADM) 
1988-89  to  1992-93  (Actual)  and  1993-94  to  2002-3  (Projected) 


1988-  1989-  1990-  1991-  1992-  1993-  1994-  1995-  1996-  1997-  1998-  1999-  2000-  2001-  2002- 
1989  1990   1991   1992   1993  1994   1995   1996   1997  1998   1999  2000   2001   2002  2003 


Table  2 

Actual  and  Projected  Percentage  Change  in 

Average  Daily  Membership  (ADM)  in  121  North  Carolina  School  Units 


Actual 

Projected  Change  in  ADM  by  Grade  Level  (%) 

Actual 

Projected  Change  in  ADM  by  Grade  Level  (%) 

Change  in 

Change  in 

Total  ADM 
1988-89  to 

1992-9 

1992-93  to: 

Total  ADM 
1988-89  to 

1992-93  to  1997-98 

1992-93  to  200 

2-3 

nit 

1992-93  (%) 

K-6 

7-9 

10-12 

K-12 

K-6    7-9 

10-12 

K-12 

Unit 

1992-93 (%) 

K-6 

7-9 

0-12 

K-12 

K-6 

7-9  10-12 

K-12 

amance 

2.6 

14.6 

14.0 

11.4 

13.8 

12.5    37.6 

25.9 

20.9 

Catawba 

1.1 

11.8 

5.6 

6.9 

9.4 

16.6 

21.4    14.0 

17.1 

3urlington 

0.0 

5.1 

10.8 

-4.3 

4.6 

1.7    16.6 

3.8 

5.6 

Hickory 

-3.6 

21.0 

6.1 

-1.7 

13.1 

25.9 

34.6    14.2 

25.6 

exander 

-1.6 

3.2 

8.0 

2.5 

4.2 

4.7    13.8 

3.2 

6.5 

Newton 

-1.0 

3.8 

-8.0 

-10.6 

-1.9 

8.0 

-2.1   -17.7 

0.2 

eghany 

-6.1 

-3.5 

-10.2 

4.3 

-3.5 

4.5    -9.2 

-18.5 

-4.0 

Chatham 

5.2 

12.3 

9.7 

4.3 

10.2 

8.3 

29.2    17.9 

14.8 

nson 

-7.1 

1.3 

-16.9 

-11.5 

-6.0 

-2.2  -10.7 

-22.7 

-8.7 

Cherokee 

-6.1 

3.0 

-3.7 

-6.1 

-0.6 

11.5 

-4.9  -12.2 

2.3 

she 

-6.3 

-2.4 

-11.7 

7.3 

-2.7 

-1.4     -8.7 

-11.0 

-5.1 

Chowan 

1.5 

3.5 

4.5 

1.0 

3.2 

8.4 

4.8     7.3 

7.3 

rery 

-6.1 

0.1 

-1.2 

12.4 

2.1 

-1.1      2.7 

7.1 

1.4 

Clay 

-0.9 

-11.6 

6.9 

2.4 

-3.9 

-13.1 

-14.4    -5.2 

-11.7 

saufort 

-6.5 

1.8 

-5.1 

-9.9 

-2.6 

7.0     -2.8 

-17.4 

-1.1 

Cleveland 

0.8 

12.3 

3.3 

1.6 

8.0 

12.1 

19.8     8.0 

13.2 

Washington  City  0.7 

11.6 

-11.7 

0.9 

3.3 

17.4      2.8 

1.8 

10.3 

Kings  Mountain    0.1 

13.6 

2.7 

-3.5 

7.5 

14.8 

22.7     2.6 

14.3 

ertie 

-6.5 

-2.6 

-9.5 

-2.3 

-4.0 

-6.0    -7.8 

-9.5 

-6.7 

Shelby 

-7.2 

13.5 

-6.7 

-10.3 

4.0 

14.1 

13.5  -10.8 

8.9 

aden 

-7.5 

2.0 

-5.1 

-4.2 

-0.8 

-1.4    -0.2 

-13.2 

-3.2 

Columbus 

-3.6 

-1.8 

0.1 

2.5 

-0.5 

-3.8 

-3.0    -1.9 

-3.2 

unswick 

5.1 

5.8 

12.3 

3.1 

6.9 

7.4    18.6 

13.7 

11.3 

Whiteville 

0.1 

-4.4 

8.3 

1.6 

0.1 

-7.8 

-1.9     7.0 

-3.3 

uncombe 

5.2 

12.2 

9.3 

9.8 

11.1 

11.1    27.9 

21.9 

17.1 

Craven 

3.6 

-5.7 

-3.3 

2.7 

-3.3 

-5.3 

-9.1     -4.5 

-5.7 

Asheville 

-5.8 

8.4 

-3.0 

5.5 

5.5 

8.0     7.5 

5.1 

7.5 

Cumberlanc 

8.2 

10.3 

17.6 

12.3 

12.2 

15.9 

31.0    33.6 

22.3 

urke 

3.0 

9.9 

5.0 

5.9 

8.0 

7.7    18.6 

14.6 

11.7 

Currituck 

14.7 

6.5 

21.1 

31.4 

14.6 

-0.3 

30.7    51.3 

16.7 

abarrus 

12.2 

17.7 

30.0 

29.3 

22.4 

20.6    55.8 

56.8 

35.0 

Dare 

18.8 

16.0 

29.2 

38.4 

22.8 

12.1 

60.3    61.6 

31.4 

Kannapolis 

-2.9 

3.4 

-12.3 

-3.5 

-1.6 

0.8    -7.7 

-3.8 

-2.0 

Davidson 

3.6 

7.7 

10.6 

5.5 

8.0 

8.9 

18.6    14.2 

12.2 

aldwell 

-3.5 

7.0 

-5.3 

2.8 

3.2 

7.4     4.4 

0.7 

5.6 

Lexington 

-5.9 

2.2 

-0.3 

-0.2 

1.8 

3.5 

-0.9     9.5 

4.0 

amden 

-0.5 

4.2 

3.6 

17.8 

6.7 

-2.1    14.1 

17.8 

6.0 

Thomasville       -2.7 

15.6 

-3.7 

1.1 

8.4 

20.7 

16.8    14.7 

18.7 

arteret 

3.1 

-5.2 

9.9 

9.3 

1.4 

-6.1      1.4 

2.7 

-2.4 

Davie 

-0.9 

10.7 

1.3 

-1.1 

5.9 

20.4 

10.3     0.2 

13.6 

aswell 

-6.4 

4.3 

-5.2 

-8.9 

-0.8 

4.8    -0.1 

-13.2 

-0.1 

Duplin 

-0.1 

6.6 

5.1 

0.4 

5.1 

6.7 

11.2     3.3 

7.1 

Coi 

tinued  on  next  page 
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Table  2 — continued 

Actual 

Projected  Change  in  ADM  by  Grade  Level  (%) 

Actual 

Projected  Change  in  ADfV 

I  by  Grade  Level  (%) 

Change  in 

Change  in 

Total 

ADM 
-89  to 

1992-93  to  1997-98 

1992-9 

Total  ADM 
1988-89  to 

1992-93  to  1997-98 

1992-93  to  200; 

!-3 

1988- 

Unit            1992- 

93  (%) 

3.4 

K-6 

8.5 

7-9  10-12 

1.2      5.0 

K-12 

6.2 

K-6 

7-9  10-12 

K-12 

10.7 

Unit            1992-93  (%) 

Orange                4.8 

K-6 

11.9 

7-9  10-12 

10.9      9.4 

K-12 
11.3 

K-6    7-9  10-12 

13.3    29.8    22.5 

K-1: 

Durham 

11.4 

10.1      9.4 

18.! 

Edgecombe 

-2.2 

1.2 

-13.8 

-4.2 

-3.5 

0.1 

-7.6  -11.1 

-3.9 

Chapel  Hill- 

Forsyth 

-1.0 

9.8 

6.9 

6.4 

8.5 

10.6 

18.6    15.1 

13.2 

Carrboro 

22.7 

23.9 

30.7 

32.0 

26.7 

26.3    65.4 

77.9 

44.; 

Franklin 

6.9 

20.0 

17.5 

18.7 

19.1 

25.5 

42.5    38.6 

31.7 

Pamlico 

4.6 

-3.4 

14.1 

15.3 

4.4 

-8.1    11.7 

7.9 

-o.: 

Franklinton 

-8.6 

-3.2 

3.8 

5.3 

0.0 

-2.2 

-2.1      1.3 

-1.5 

Pasquotank 

11.0 

8.1 

16.1 

26.1 

12.9 

8.1    31.8 

34.7 

17/ 

Gaston 

-5.0 

3.6 

0.8 

-5.5 

1.2 

4.6 

4.8    -5.7 

2.7 

Pender 

4.9 

19.5 

11.8 

13.3 

16.3 

28.5    31.5 

23.4 

28: 

Gates 

5.9 

4.8 

19.9 

37.6 

14.4 

4.4 

29.5    44.9 

17.8 

Perquimans 

2.8 

-5.6 

-4.0 

15.5 

-1.3 

-13.9     -5.8 

9.7 

-7.: 

Graham 

-3.9 

2.4 

-18.3 

-3.8 

-4.2 

-2.4 

-9.0  -12.9 

-6.3 

Person 

-2.5 

13.7 

-3.3 

-2.3 

6.1 

11.8    16.9 

6.6 

11.! 

Granville 

-0.2 

23.3 

6.9 

7.6 

16.2 

31.9 

34.2    34.1 

32.5 

Pitt 

5.2 

12.1 

11.6 

13.7 

12.2 

16.7    26.5 

20.8 

19.i 

Greene 

-2.5 

-5.3 

14.8 

-3.1 

0.4 

0.1 

-1.3     4.3 

1.0 

Polk 

4.6 

13.9 

4.1 

19.1 

12.3 

17.2    25.6 

23.5 

20.: 

Guilford 

2.5 

10.3 

4.7 

6.6 

8.2 

11.7 

18.2    14.5 

13.7 

Randolph 

4.3 

12.0 

9.8 

5.8 

10.3 

12.4    26.7 

19.8 

17J 

Halifax 

-4.5 

5.6 

3.1 

3.5 

4.7 

9.4 

11.0     -6.7 

7.0 

Asheboro 

4.3 

14.7 

12.5 

6.C 

12.8 

14.0    33.3 

25.2 

20. 

Roanoke  Rapids 

4.4 

18.9 

17.7 

14.2 

17.5 

21.3 

42.1    33.0 

27.8 

Richmond 

-4.5 

5.0 

-6.6 

8.5 

2.6 

6.4      2.1 

-0.2 

4j 

Weldon 

-1.8 

1.3 

-3.2 

12.0 

2.0 

-0.4 

5.5     -3.2 

0.6 

Robeson 

-4.7 

6.8 

-1.7 

-0.5 

3.3 

9.3     6.6 

-0.4 

6, 

Harnett 

4.1 

18.8 

14.1 

6.1 

15.3 

23.8 

40.1    28.3 

27.9 

Rockingham 

-4.0 

7.6 

2.4 

-1.6 

4.6 

6.1    16.9 

3.3 

8. 

Haywood 

-2.8 

5.0 

9.5 

-5.7 

4.0 

4.6 

12.9      3.3 

6.3 

Rowan-Salisbury    5.1 

13.5 

7.3 

17.2 

12.6 

15.3    25.4 

28.8 

20. 

Henderson 

1.3 

10.6 

10.1 

12.8 

10.9 

13.5 

24.0    20.9 

17.5 

Rutherford 

-1.6 

10.3 

-3.8 

-0.8 

4.6 

12.5     9.6 

-2.1 

8. 

Hertford 

2.6 

2.1 

10.5 

10.1 

5.7 

-0.5 

11.3    13.8 

5.2 

Sampson 

-1.2 

14.0 

-1.7 

-0.1 

7.0 

21.4    17.5 

-1.7 

15. 

Hoke 

3.5 

29.4 

14.1 

11.0 

22.2 

40.0 

56.9    41.4 

43.6 

Clinton 

-4.2 

-2.9 

-26.9 

-3.1 

-8.6 

-0.9  -26.0 

-20.9 

-10. 

Hyde 

-8.8 

9.2 

7.1 

-2.8 

6.1 

7.9 

15.2     -9.0 

6.0 

Scotland 

-4.0 

6.7 

-8.8 

-3.8 

1.0 

10.0    -1.2 

-11.6 

3. 

Iredell 

-2.4 

8.9 

-0.2 

5.4 

6.0 

14.8 

9.2     3.8 

11.4 

Stanly 

2.2 

12.1 

5.1 

14.4 

10.9 

15.2    21.5 

18.8 

17. 

Mooresville 

27.0 

29.8 

42.3 

25.4 

31.7 

40.9 

80.8    75.4 

56.3 

Albemarle 

3.9 

17.3 

4.8 

-1.9 

10.6 

17.1    29.7 

12.7 

18 

Jackson 

-6.7 

7.7 

1.7 

6.7 

6.0 

7.3 

10.7     6.7 

8.0 

Stokes 

-1.9 

4.0 

12.3 

-1.6 

4.8 

5.0    17.8 

3.2 

7. 

Johnston 

3.7 

19.9 

11.7 

-2.6 

13.8 

32.9 

33.5    14.2 

29.3 

Surry 

-3.1 

10.1 

0.9 

-0.5 

5.6 

12.8    16.0 

-1.5 

10. 

.  Jones 

-4.8 

4.1 

-1.5 

-12.5 

-0.3 

-4.7 

7.5  -13.9 

-3.5 

Elkin 

0.2 

5.1 

9.8 

26.9 

10.7 

5.3    23.8 

18.9 

12. 

Lee 

3.3 

3.7 

11.8 

10.8 

6.8 

3.1 

17.5    13.9 

8.3 

Mount  Airy 

-2.2 

7.4 

-13.3 

-1.4 

0.6 

10.4     -1.1 

-10.8 

3. 

Lenoir 

-4.6 

-1.6 

-4.6 

-2.3 

-2.4 

4.0 

-8.0  -10.6 

-1.8 

Swain 

1.0 

15.6 

-1.9 

4.5 

8.5 

17.6    26.1 

4.2 

16. 

Lincoln 

1.4 

14.2 

6.5 

10.6 

11.6 

20.3 

25.5    21.5 

21.6 

Transylvania 

-1.8 

6.1 

10.6 

-9.2 

4.1 

10.4     7.7 

5.9 

9. 

Macon 

5.2 

5.7 

8.2 

18.5 

8.7 

9.8 

13.6    24.4 

13.4 

Tyrrell 

-4.2 

-12.4 

-8.9 

32.8 

-3.1 

-19.6  -18.2 

26.1 

-10. 

Madison 

-6.2 

4.0 

-2.8 

-1.0 

1.3 

6.3 

2.3    -5.0 

3.0 

Union 

6.0 

19.7 

13.7 

11.9 

16.7 

24.2    42.9 

27.2 

29. 

Martin 

-4.0 

2.4 

0.7 

5.1 

2.6 

8.1 

1.1      3.1 

5.3 

Vance' 

-4.9 

-0.1 

3.6 

-5.1 

8. 

McDowell 

-6.3 

3.6 

-2.7 

1.5 

1.6 

1.5 

7.2    -2.6 

2.1 

Wake 

14.9 

28.0 

27.0 

20.0 

25.7 

38.5    66.9 

54.2 

46. 

Mecklenburg 

6.5 

16.7 

16.2 

20.7 

17.2 

21.4 

39.9    36.2 

27.9 

Warren 

0.5 

7.9 

-6.3 

-3.2 

1.8 

-0.9      5.2 

4.0 

1. 

Mitchell 

-0.4 

-1.6 

1.8 

3.1 

0.1 

-6.5 

5.2      1.7 

-2.2 

Washington 

-3.1 

-0.8 

-13.6 

-4.9 

-4.9 

-5.1     -6.2 

-19.9 

-8. 

Montgomery 

-3.5 

10.1 

0.0 

-0.3 

5.5 

22.7 

10.4    -4.8 

14.1 

Watauga 

5.8 

2.2 

11.0 

19.9 

7.6 

-2.7    15.0 

30.4 

7. 

Moore 

5.5 

6.9 

6.8 

13.5 

8.2 

4.4 

20.6    15.7 

10.5 

Wayne 

0.9 

3.7 

5.5 

1.8 

4.0 

2.1      9.3 

5.3 

4. 

Nash 

1.8 

11.9 

-2.2 

-3.1 

5.9 

16.7 

12.6     1.1 

12.7 

Wilkes 

-4.6 

-2.5 

-3.9 

2.0 

-1.9 

-3.9    -8.9 

-1.2 

-4. 

New  Hanover 

3.9 

14.9 

7.3 

11.3 

12.4 

20.7 

27.1     18.5 

21.6 

Wilson 

-3.6 

0.3 

6.5 

7.3 

3.3 

-1.7     7.2 

7.0 

2. 

Northampton 

-9.1 

0.0 

1.2 

4.0 

1.3 

-6.5 

5.2     -4.4 

-3.0 

Yadkin 

3.8 

11.8 

8.5 

6.5 

10.0 

13.8    26.7 

18.5 

17. 

Onslow 

9.5 

-0.4 

13.5 

20.2 

6.2 

0.4 

12.3    23.9 

7.1 

Yancey 

-5.1 

4.8 

-3.3 

-11.7 

-0.8 

5.8     4.5 

-11.3 

1- 

*  In  1992-93  Vance  County  began  maintaining  student  data  by  groups  of  grades  rather  than  by  individual  grade.  Therefore  it  is  no  longer  possible  to  accurately  projei 
enrollments  for  all  grades  using  the  cohort-survival  method. 


expect  increases  of  20  percent  or  more.  Despite  the 
large  number  of  units  that  can  expect  increased  enroll- 
ment during  the  next  decade,  a  number  of  units  can 
expect  declines,  and  in  some  grades  the  declines  will  be 
substantial.  For  example,  26  units  will  have  declines  in 
total  enrollment  during  the  period  1992-93  to  2002-3. 
Although  only  10  of  those  units  can  expect  declines  in 
total  enrollment  exceeding  5  percent,  18  units  can  ex- 


pect enrollment  in  grades  10  through  12  to  fall  by  10  per- 
cent or  more. 

For  the  projected  increases  for  each  of  the  121  school 
units  by  grade  level,  see  Table  2?  ■ 


2.  Vance  County  no  longer  maintains  data  for  elementary  grade  stu- 
dents by  grade  level.  This  makes  it  impossible  to  use  cohort-survival  projec- 
tion methods  for  that  county,  which  in  turn  has  a  small  distorting  effect  on 
statewide  projections  reported  here. 
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North  Carolina's  statute  for  re- 
solving funding  disputes  between 
the  county  commissioners  and 
the  school  board  is  "unworkable 
and  impractical";  appeals  are  ef- 
fectively blocked.  Cumberland 
County  Board  of  Education  v.  Cum- 
berland County  Board  of  Comm- 
issioners, 113  N.C.  App.  164,  438 
S.E.  2d  424  (1993). 

Facts:  Under  North  Caro- 
lina General  Statutes  (hereinafter  G.S.)  115C-431,  if  a 
school  board  determines  that  the  amount  of  money  ap- 
propriated to  it  by  the  county  board  of  commissioners  is 
not  sufficient  to  support  a  system  of  free  public  schools, 
the  two  boards  are  to  meet  jointly  to  try  to  reach  an 
agreement  on  funding.  If,  after  that  meeting,  the  school 
board's  determination  is  not  changed,  it  may  refer  the 
dispute  to  the  clerk  of  superior  court  for  arbitration.  The 
clerk  may  arbitrate  the  dispute  or,  if  he  or  she  determines 
that  it  cannot  be  arbitrated,  may  transfer  the  matter  to  su- 
perior court.  If  the  clerk  does  an  arbitration,  either  board 
may  then  appeal  from  the  clerk's  ruling  to  the  superior 
court,  where  "[t]he  issue  submitted  to  the  jury  shall  be 
what  amount  of  money  is  needed  from  sources  under  the 
control  of  the  board  of  county  commissioners  to  main- 
tain a  system  of  free  public  schools." 

For  the  1992-93  school  year,  the  Cumberland 
County  (N.C.)  school  board  requested  $30.9  million  and 
the  commissioners  appropriated  $26.9  million.  The  statu- 


Ruth  Dowling,  a  third-year  student  at  Duke  University  School  of  Law, 
wrote  the  case  summaries  for  this  Clearinghouse  unless  otherwise  noted. 


tory  procedure  was  invoked,  and  the  clerk  awarded  an 
additional  $2  million  to  the  school  board.  After  a  trial  the 
superior  court  made  the  same  ruling,  and  the  board  of 
commissioners  appealed  to  the  North  Carolina  Court  of 
Appeals. 

Holding:  The  appeals  court  dismissed  the  matter  as 
moot,  the  school  year  at  issue  having  expired. 

In  so  doing,  the  court  recognized  that  its  decision 
"effectively  blocks  almost  all  appeals  to  this  Court  under 
G.S.  1 15C-431  and  that  any  appeal  of  a  disputed  budget 
for  a  particular  year  will  likely  be  moot  by  the  time  it 
reaches  this  Court."  The  statute  sets  up  a  procedure,  the 
court  said,  that  is  "unworkable  and  impractical";  only  the 
General  Assembly,  by  changing  the  law,  can  rectify  the 
problem,  it  said. — Robert  P.  Joyce 

A  court  may  order  reimbursement  for  parents  who 
place  their  child  in  private  school  when  the  public 
school  does  not  provide  an  appropriate  education  under 
the  Individuals  with  Disabilities  Act  (IDEA)  even  if  the 
private  school  does  not  meet  IDEA'S  requirements.  Flo- 
rence County  School  District  Four  v.  Carter, U.S. , 

1 14  S.  Ct.  361  (1993),  126  L.  Ed.  2d  284. 

Facts:  In  1985,  while  in  the  ninth  grade  in  the  Flo- 
rence County  (S.C.)  School  District,  Shannon  Carter  was 
classified  as  learning  disabled.  The  school's  proposed  in- 
dividualized education  program  (IEP)  for  Shannon  called 
for  three  periods  of  individualized  instruction  per  week 
and  established  math  and  reading  goals  of  four  months 
progress  for  the  entire  school  year.  Dissatisfied, 
Shannon's  parents  withdrew  her  from  school  and  en- 
rolled her  at  Trident  Academy,  a  private  school  special- 
izing in  educating  disabled  children.  Shannon's  parents 
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challenged  the  appropriateness  of  the  district's  IEP,  but 
local  and  state  educational  officers  ruled  that  it  complied 
'  with  IDEA.  Shannon  remained  at  Trident  for  three  years 
until  graduation,  during  which  time  her  reading  compre- 
hension improved  by  three  grade  levels. 

In  July  of  1986  Shannon's  parents  sued  the  school 
district  for  reimbursement  of  Shannon's  tuition  and  costs 
at  Trident.  The  federal  district  court  found  that  the  school 
district's  IEP  did  not  offer  Shannon  an  appropriate  edu- 
cation and  that  Trident  did.  Therefore  the  school  district 
was  obligated  to  reimburse  Shannon's  parents  for  their 
expenses.  The  fact  that  Trident  did  not  comply  with  all 
of  the  procedural  requirements  of  IDEA  and  was  not 
state  approved  did  not  preclude  reimbursement  in  light  of 
Trident's  substantial  compliance  with  IDEA'S  substan- 
tive requirements.  The  court  found  that  Trident  provided 
Shannon  with  an  excellent  education,  quarterly  evalua- 
tions, and  low  teacher-student  ratios.  The  school  district 
appealed  the  district  court's  decision. 

The  Court  of  Appeals  for  the  Fourth  Circuit  affirmed 
the  lower  court's  decision,  finding  the  school  district's  IEP 
inappropriate  and  rejecting  the  district's  claim  that  reim- 
bursement was  improper  because  Shannon's  parents 
chose  a  school  that  was  not  state  approved  and  that  did 
not  comply  fully  with  the  IDEA.  The  Supreme  Court 
\     agreed  to  review  the  case. 

Holding:  The  Supreme  Court  affirmed  the  fourth 
circuit's  decision,  holding  that  Shannon's  parents  were  not 
barred  from  reimbursement  simply  because  Trident  did 
not  meet  the  IDEA'S  definition  of  a  "free  appropriate 
public  education."  The  Court  held  that  those  requirements 
[codified  in  U.S.C.  §1401  (a)(  18)1  did  not  apply  to  paren- 
tal placements  but  only  to  placements  made  by  the  school 
system. 

If  such  provisions  of  the  IDEA  were  held  applicable 
to  parental  placements,  the  statutory  purpose  of  ensuring 
that  children  receive  a  free  and  appropriate  education 
would  be  thwarted  by  parents'  inability  to  withdraw  their 
children  when  they  disagreed  with  the  school's  proposed 
IEP.  In  cases  where  parents  are  unhappy  with  their  child's 
IEP.  the  cooperation  needed  between  the  school  and  par- 
ents to  find  a  state-approved  school  may  be  absent.  In- 
stead, the  Court  found,  parents  must  choose  placements 
on  their  own,  often  without  knowing  (as  was  the  case  with 
Shannon's  parents)  which  schools  are  state  approved. 

The  Court  rejected  the  defendant's  claim  that  this 
decision  creates  an  unreasonable  financial  burden  on 
schools.  In  order  for  parents  to  recover,  they  must  prove 
that  ( 1)  the  school's  IEP  violated  IDEA  and  (2)  the  pri- 
f  vate  school  placement  was  proper.  Additionally,  the  Court 
stated  that  a  court  has  broad  discretion  to  consider  all  rel- 
evant factors  in  determining  the  amount  of  reimbursement 


and  that  "total  reimbursement  will  not  be  appropriate  if 
the  court  determines  that  the  cost  of  private  education  was 
unreasonable." 

Special  education  student  is  entitled  to  related  services 
for  problems  he  has  at  home  because  they  are  caused  by 
the  stress  of  school.  Lorraine  S.  v.  Washington  County 
Board  of  Education,  No.  93-49-CIV-2-BO  (E.D.N.C.  Octo- 
ber 19, 1993). 

Facts:  As  a  result  of  a  head  injury,  Giles  S.  has  sev- 
eral learning  problems  and  skill  deficits  and  a  diminished 
ability  to  modify  his  behavior.  He  receives  special  edu- 
cation in  the  Washington  County  (N.C.)  public  schools, 
and  his  academic  performance  is  average  or  above  aver- 
age. However,  Giles's  condition  causes  him  to  experience 
behavioral  problems,  characterized  by  stress  and  acute 
physical  reactions,  before  and  after  school. 

Lorraine  S.,  Giles's  mother,  claimed  that  the 
school's  services  did  not  adequately  address  Giles's  spe- 
cial education  needs.  An  administrative  law  judge  ruled 
generally  in  her  favor;  a  state  hearing  review  officer  re- 
versed part  of  that  decision.  Ms.  S.  brought  this  suit  in 
federal  district  court. 

Holding:  The  court  ruled  that  Giles  is  entitled  to 
services  from  a  specially  trained  psychologist  and  the  help 
of  a  teaching  assistant  when  in  the  regular  class.  His  par- 
ents are  entitled  to  reimbursement  for  the  costs  of  a  psy- 
chologist. The  school  board  must  provide  these  things  to 
comply  with  the  Individuals  with  Disabilities  Education 
Act  and  state  special  education  statutes  in  Article  9,  Chap- 
ter 1 15C,  of  the  General  Statutes. 

Although  Giles's  academic  performance  and  behav- 
ior at  school  are  satisfactory,  the  court  found  that  his  be- 
havioral problems  before  and  after  school  are  directly 
related  to  his  educational  experience.  His  school  atten- 
dance causes  the  physical,  mental,  and  emotional  symp- 
toms he  experiences  at  home.  These  symptoms  include 
headaches,  diarrhea,  anxiety  attacks,  aggression,  and  in- 
ability to  control  his  behavior.  Because  stress  at  school  is 
a  catalyst  for  these  problems,  Giles  needs  assistance  from 
a  psychologist  with  specific  expertise  relevant  to  his  prob- 
lems: for  counseling,  behavior  therapy,  coordination  be- 
tween home  and  school,  and  parent  effectiveness  training 
and  counseling.  The  psychologist  is  available  to  Giles  as 
a  related  service  under  North  Carolina  statutes,  because 
( 1 )  the  services  are  related  to  his  educational  performance 
and  (2)  the  program  is  available  and  reasonable.  Helping 
Giles  adapt  his  behavior  will  allow  him  to  realize  his  equal 
educational  opportunity. 

Giles  is  also  entitled  to  a  teaching  assistant  while  in 
the  regular  classroom,  approximately  one-third  to  one-half 
of  the  school  day.  In  addition,  his  parents  are  entitled  to 
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$1,567.50  for  costs  they  incurred  in  hiring  a  specially 
trained  psychologist,  because  Giles  was  entitled  to  a 
psychologist's  services  during  that  period. — Laurie 
Mesibov 

The  appropriate  statute  of  limitations  for  a  disability 
suit  under  the  Rehabilitation  Act  is  the  most  closely 
analogous  state  law  statute  of  limitations;  in  Virginia, 
one  year.  Wolsky  v.  Medical  College  of  Hampton  Roads, 

1  F.3d  222  (4th  Cir.  1993),  cert,  denied U.S. 

(1994). 

Facts:  In  1986  Christopher  Wolsky  enrolled  at  the 
Medical  College  of  Hampton  Roads  in  Virginia.  He  suf- 
fered from  a  panic  disorder  and  was  taking  medication  to 
control  it.  During  his  first  year  he  was  diagnosed  as  ad- 
dicted to  the  medication,  and  the  medication  subsequently 
was  changed.  Partly  as  a  result  of  the  side  effects  of  the 
new  medication,  Wolsky's  academic  performance  deterio- 
rated during  his  next  two  years  of  school.  The  school  dis- 
missed him  in  May  of  1990  and  denied  his  readmission 
applications  the  following  August  and  February. 

In  April  1 992  Wolsky  sued  Hampton  Roads,  alleg- 
ing unlawful  discrimination  under  Section  504  of  the 
Rehabilitation  Act  (29  U.S.C.  §  794),  on  account  of  dis- 
ability— his  panic  disorder — in  both  the  dismissal  and  in 
the  denials  of  readmission.  Hampton  Roads  responded 
that  the  statute  of  limitations  on  Wolsky's  Rehabilitation 
Act  claim  had  expired — that  is,  he  filed  his  suit  too  late — 
and  therefore  his  complaint  should  be  dismissed. 

Because  the  Rehabilitation  Act  does  not  contain  its 
own  statute  of  limitations,  the  district  court  held  that  it 
must  apply  the  "most  analogous  state  statute  of  limita- 
tions." Hampton  Roads  contended  that  the  most  analo- 
gous statute  was  the  one-year  limitation  of  the  Virginia 
Rights  of  Persons  with  Disabilities  Act  (Virginia  Act). 
Rejecting  that  claim,  the  district  court  held  that  Virginia's 
two-year  personal  injury  statute  was  more  applicable. 
Therefore  the  district  court  found  that  Wolsky's  claim  was 
still  valid.  Hampton  Roads  appealed  the  decision. 

Holding:  The  Fourth  Circuit  Court  of  Appeals  re- 
versed the  district  court's  holding,  finding  the  Virginia 
Act's  one-year  statute  of  limitations  to  be  the  most  analo- 
gous statute. 

The  court  noted  that  Section  504' s  purpose  is  to  pro- 
hibit handicap  discrimination  in  federally  funded  pro- 
grams. Similarly,  the  Virginia  Act  prohibits  discrimination 
based  on  handicap  in  state-funded  programs.  The  Virginia 
Act  employs  almost  identical  language  to  Section  504, 
except  that  it  mandates  a  one-year  statute  of  limitations 
where  Section  504  has  none. 

Wolsky  claimed  that  the  Virginia  Act  was  not  analo- 
gous to  Section  504,  because  it  exempts  a  few  kinds  of 


discrimination  that  are  protected  by  Section  504.  Other 
federal  appeals  courts  have  chosen  to  apply  their  personal 
injury  statute's  two-year  limitations  to  Section  504  claims, 
but  the  court  here  distinguished  those  cases  by  noting  that 
the  states  in  which  those  cases  arose  had  no  statutes  simi- 
lar to  the  Virginia  Act  forbidding  discrimination  based  on 
handicap  and  setting  out  a  specific  statute  of  limitations 
as  did  the  Virginia  Act. 

Therefore  the  fourth  circuit  directed  the  lower  court 
to  dismiss  Wolsky's  claim,  because  it  was  not  properly 
filed  within  the  one-year  statute  of  limitations. 

The  University  of  North  Carolina's  malpractice  trust 
fund  must  cover  claims  against  a  fake  physician  who 
used  false  credentials  to  secure  a  residency  position  at 
UNC  Hospitals.  University  of  North  Carolina  v.  Shoemate 
and  Staton N.C.  App. ,  437  S.E.2d  892  (1994). 

Facts:  In  January  of  1989,  Lee  H.  Shoemate  applied 
for  a  residency  position  in  psychiatry  at  The  University 
of  North  Carolina  Hospitals  at  Chapel  Hill  using  fraudu- 
lent credentials  and  was  hired,  fri  July  of  1989  Shoemate 
examined  seventeen-year-old  Ruby  Staton,  who  went  to 
the  hospital  emergency  room  with  symptoms  of  vomiting, 
gastric  pain,  and  anemia.  Shoemate  diagnosed  the  patient 
as  depressed  and  admitted  her  to  the  psychiatric  ward.  He 
later  testified  at  the  patient's  commitment  hearing,  which 
resulted  in  her  thirty-day  involuntary  commitment.  Ulti- 
mately, the  patient  was  diagnosed  with  Crohn's  disease 
and  underwent  abdominal  surgery.  When  Shoemate  ap- 
plied to  the  Board  of  Medical  Examiners  for  a  license  in 
1990,  a  background  check  revealed  that  he  had  not  at- 
tended medical  school.  He  was  suspended  without  pay, 
and  then  he  disappeared. 

In  December  of  1990  Ruby  Staton  filed  a  medical 
negligence  action  against  Shoemate.  The  university  then 
filed  suit  in  1991  against  the  patient  and  Shoemate,  ask- 
ing the  court  for  a  ruling  that,  among  other  things, 
Shoemate' s  employment  agreement  was  void  and  that  the 
university  had  no  obligation  to  provide  medical  malprac- 
tice coverage  for  him.  The  patient  counterclaimed  for  a 
declaratory  judgment  that  the  university's  Liability  Insur- 
ance Trust  Fund — the  equivalent  of  a  medical  malprac- 
tice insurance  policy — covered  her  claims  against 
Shoemate.  The  trial  court  held  that  the  university  was  not 
obligated  to  cover  Shoemate' s  liability  through  the  Trust 
Fund,  because  UNC's  contract  with  Shoemate  was  voided 
by  his  fraud.  The  patient  appealed. 

Holding:  The  North  Carolina  Court  of  Appeals  re- 
versed the  trial  court  holding.  It  held  that  the  Trust  Fund's 
coverage  is  not  limited  to  claims  against  employees  of  the 
university.  Rather,  the  fund  covers  claims  against  any  in- 
dividual health-care  practitioner  who  may  be  charged  with 
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tort  liability  based  on  conduct  as  an  agent  or  employee  of 
UNC.  An  agent  was  defined  by  the  court  as  "a  person  who 
is  authorized  by  another  to  act  for  him,  one  entrusted  with 
another's  business." 

The  fact  that  Shoemate  "wore  a  name  tag  'MD.' 
performed  examinations,  ordered  lab  tests,  ordered  con- 
sultations with  specialists  and  interacted  with  other  doc- 
tors and  patients  as  if  he  were  a  medical  doctor,"  illustrate 
that  he  was  acting  as  an  agent  of  UNC  Hospitals  when  the 
patient  arrived  in  the  emergency  room.  Therefore,  even 
though  Shoemate' s  employment  contract  was  void  due  to 
his  fraud,  the  university  provided  him  with  access  to  pa- 
tients and  thus  treated  him  as  its  agent.  As  a  result,  the 
trust  fund  covers  valid  claims  against  Shoemate. 

Office  of  Administrative  Hearings  finds  that  a  univer- 
sity unlawfully  discriminated  against  an  alcoholic 
painter  when  it  fired  him.  Holden  v.  University  of  North 
Carolina  at  Chapel  Hill.  In  the  Office  of  Administrative 
Hearings,  92  OSP  1715  (August  30.  1993). 

Facts:  In  July  1992  Roland  Holden  was  working  as  a 
painter  in  the  UNC-CH  Small  Jobs  Shop.  Holden  suffered 
from  alcoholism  at  the  time  and  understood  that  if  he  was 
caught  under  the  influence  at  work  he  would  be  dismissed. 
On  Sunday,  July  5,  he  went  to  the  emergency  room  suffer- 
\  ing  from  symptoms  related  to  his  alcoholism.  He  called  his 
supervisor  and  requested  to  be  excused  from  work  the  next 
day.  Holden  told  the  supervisor  that  he  needed  the  time  off 
to  place  his  mother  in  a  nursing  home. 

During  the  next  afternoon  Holden  called  the  supervi- 
sor and  admitted  that  he  had  not  taken  his  mother  to  a  nurs- 
ing home  but  still  claimed  that  his  absence  from  work  was 
due  to  his  worrying  about  his  mother.  The  supervisor  was 
not  satisfied  with  that  excuse  and  told  Holden  to  meet  with 
him  on  the  following  morning  to  further  discuss  the  matter. 
Holden  called  the  supervisor  on  Tuesday  morning  to  say  he 
was  too  ill  to  attend  work  and  admitted  during  the  call  that 
he  had  been  drinking  on  the  previous  days.  The  supervisor 
believed  that  Holden' s  lying  about  his  reason  for  wanting 
to  miss  work  constituted  personal  misconduct  and  recom- 
mended that  Holden  be  fired. 

A  predismissal  conference  was  held  August  5,  when 
it  was  noted  that  Holden  had  been  given  a  final  warning 
a  year  earlier  for  similar  misconduct.  The  supervisor  no- 
tified Holden  on  August  6  that  he  was  discharged  for  per- 
sonal misconduct.   Holden  followed  the  university's 
grievance  procedure  and  in  December  of  1992  initiated 
this  action  against  the  university  in  the  Office  of  Admin- 
^    islrative  Hearings,  contending  that  the  university  discrimi- 
W    nated  against  him  on  the  basis  of  a  disability:  alcoholism. 
Holding:  The  Administrative  Law  Judge  held  in  her 
recommendation  to  the  Office  of  State  Personnel  that  the 


university  unlawfully  discriminated  against  Holden  be- 
cause of  his  disability.  The  judge  recommended  that 
Holden  be  reinstated  and  awarded  back  pay  and  reason- 
able attorney's  fees. 

North  Carolina  law  permits  discharge  of  permanent 
state  employees  only  for  just  cause.  The  state  agency 
employer  has  the  burden  of  persuasion  to  show  that  such 
cause  exists.  One  type  of  just  cause  is  personal  miscon- 
duct "so  egregious  that  no  reasonable  person  would  ex- 
pect to  receive  a  warning  about  such  conduct  prior  to 
being  subjected  to  disciplinary  action."  The  Americans 
with  Disabilities  Act  (ADA)  prohibits  dismissal  based  on 
a  disability,  and  alcoholism  is  a  disability.  Therefore  the 
university  had  to  show  that  Holden' s  personal  misconduct 
rose  to  the  level  of  just  cause  for  his  dismissal  and  that 
the  dismissal  was  not  based  on  his  alcoholism. 

In  this  case,  the  judge  held  that  Holden's  conduct  did 
not  rise  to  the  level  of  just  cause.  Firing  Holden  because 
of  conduct  caused  by  his  alcoholism  (that  is,  lying  about 
his  reason  for  missing  work)  was  equivalent  to  dismiss- 
ing him  for  his  alcoholism,  in  violation  of  the  ADA. 

Board  of  education  has  a  statutory  duty  to  provide  a 
free  appropriate  education  to  a  student  residing  with  his 
grandmother  in  the  county  even  though  the  student's 
parents  live  out  of  state.  Willoughby  v.  Craven  County 
Board  of  Education,  In  the  Office  of  Administrative  Hear- 
ings. 93  EDC  1 143  (December  17.  1993). 

Facts:  In  June  1993  Danyun  Walker,  a  profoundly 
mentally  handicapped  sixteen-year-old,  was  sent  by  his 
mother,  who  lives  in  Florida,  to  live  with  his  grandmother, 
Patricia  Willoughby,  in  Craven  County,  North  Carolina. 
Danyun' s  mother  believed  Willoughby  to  be  better  able 
to  care  for  Danyun's  needs  in  general.  Willoughby  acts 
as  Danyun's  parent  and  provides  for  Danyun's  daily  needs 
including  food,  clothing,  and  assistance  with  daily  activi- 
ties. In  August  1993  the  Craven  County  Board  of  Educa- 
tion refused  to  enroll  Danyun  in  its  schools  unless  his 
grandmother  obtained  guardianship  or  court-ordered  cus- 
tody of  Danyun. 

The  board  receives  federal  funds  under  IDEA. 
Danyun's  grandmother  contended  that  the  board  is  obli- 
gated to  enroll  Danyun  and  to  provide  him  with  a  free 
appropriate  education  under  IDEA.  She  petitioned  an  ad- 
ministrative law  judge  to  hear  her  case. 

Holding:  The  administrative  law  judge  held  that  the 
board  has  a  statutory  duty  to  provide  Danyun  with  a  free 
appropriate  education.  G.S.  115C-110(i)  provides  that  a 
school  board  must  provide  special  education  and  related 
services  to  each  child  with  special  needs  who  is  a  resident 
of  a  school  district.  Residency  was  defined  by  the  court 
as  one's  "place  of  abode  whether  temporary  or  permanent. 
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as  opposed  to  domicile  which  denotes  a  permanent,  estab- 
lished home."  Finding  Danyun  to  be  a  resident  of  Craven 
County,  the  judge  ordered  the  school  board  to  enroll  him 
in  the  school  system  immediately  and  develop  an  IEP.  In 
addition,  IDEA  requires  a  local  educational  agency  to 
serve  all  children  with  disabilities  residing  in  the  agency's 
jurisdiction. 


A  court  may  grant  compensatory 
education  to  a  disabled  student 
who  is  over  the  age  of  entitlement 
for  special  education  services  un- 
der IDEA.  Pihl  v.  Massachusetts 
Department  of  Education,  9  F.3d 
184(lstCir.  1993). 

Facts:  Karl  Pihl  is  an  emo- 
tionally disturbed  and  retarded 
twenty-seven-year-old  man.  Be- 
ginning at  age  four  he  received  special  education  services 
from  the  Lowell,  Massachusetts,  public  school  district.  In 
1983  he  was  placed  in  the  Lighthouse  School,  a  private 
day  facility,  after  his  aggressive  behavior  prohibited  his 
placement  at  other  schools.  Dissatisfied  with  Lighthouse, 
Pihl's  mother  removed  him  from  the  school  in  1985  and 
paid  for  twenty-four-hour  home  care. 

In  1986,  when  Pihl  was  nineteen  years  old,  his 
mother  petitioned  the  Board  of  Special  Education  Ap- 
peals, claiming  that  he  was  not  receiving  educational  ser- 
vices. Ms.  Pihl  and  the  school  district  then  signed  a 
consent  decree  that  required  interim  services  for  Pihl 
while  a  placement  was  sought.  In  1987  Ms.  Pihl 
repetitioned  the  board,  again  seeking  an  appropriate  pro- 
gram for  her  son.  As  a  result,  the  board  issued  an  order 
requiring  the  district  to  provide  a  home-based  program  for 
him.  Two  weeks  later  the  district  found  a  residential  place- 
ment for  Pihl  in  Texas  and  petitioned  the  board  to  amend 
its  order.  The  board  did  amend  its  order,  finding  the  Texas 
school  to  be  an  appropriate  placement. 

Ms.  Pihl  then  sued  the  school  district  in  federal  court, 
alleging  violations  of  the  Education  of  the  Handicapped 
Act  (now  the  IDEA),  contending  in  particular  that  the 
Texas  placement  was  not  appropriate  and  requesting  an 
injunction  that  would  require  the  district  to  maintain  in- 
terim services  until  resolution  of  the  dispute.  In  1987  a 
district  court  dismissed  some  of  Ms.  Pihl's  claims;  in  1993 
another  district  court  dismissed  the  remaining  claims, 
finding  no  entitlement  to  any  relief  the  court  was  able  to 
grant.  Ms.  Pihl  appealed  the  1993  dismissal,  claiming  only 
a  right  to  compensatory  educational  services  to  make  up 
for  the  school  district's  failure  to  provide  her  son  with 
certain  services  from  1985  to  1989.  The  defendant  school 


district  argued  that  the  case  was  moot,  because  Pihl's  IEP 
had  expired  five  years  earlier  and  because  he  was  beyond 
the  age  of  statutory  entitlement  for  services  (twenty-two    ' 
with  no  high  school  diploma  or  equivalent). 

Holding:  The  First  Circuit  Court  of  Appeals  re- 
versed the  district  court's  1993  ruling  and  held  that  a  court 
may  grant  compensatory  education  to  students  beyond  the 
age  of  entitlement.  The  court  then  remanded  the  case  for 
determination  on  the  merits. 

The  circuit  court  first  stated  that  it  would  join  other 
circuits  in  "likening  compensatory  education  to  the  tuition 
reimbursement"  allowed  by  the  Supreme  Court  as  a  rem- 
edy for  IDEA  violations.  Allowing  compensatory  educa- 
tion, the  court  opined,  was  "necessary  to  secure  the  child's 
right  to  a  free  appropriate  public  education."  Second,  the 
court  found  that  such  compensatory  education  would  have 
to  be  given  by  some  courts  to  students  who  were  beyond 
the  age  of  entitlement  to  prevent  schools  from  stopping 
required  services  to  students  nearing  the  age  limit  while 
"relying  on  the  Act's  time-consuming  review  process." 

The  defendants  also  contended  that  Ms.  Pihl's  claim 
had  to  be  dismissed  because  she  failed  to  exhaust  admin- 
istrative remedies  under  IDEA.  Instead  of  ruling  on  the 
issue,  the  court  sent  the  case  back  to  the  district  court, 
noting  that  exhaustion  may  not  be  required  where  pursuit 
of  administrative  remedies  would  be  futile  or  where  the  ( 
educational  agency  has  prevented  the  litigant  from  pursu- 
ing her  claim  at  the  administrative  level. 

Female  student's  claim  against  a  school  board  and  a 
high  school  principal  based  on  a  sexual  assault  commit- 
ted by  a  teacher  fails  because  evidence  does  not  show 
that  the  school  board  maintained  a  policy  of  ignoring 
student  complaints  of  sexual  assault  or  that  the  princi- 
pal had  notice  of  sexual  misconduct  by  the  teacher. 
Gates  v.  Unified  School  District  No.  449  of  Leavenworth 
County,  Kansas,  996  F.2d  1035  (10th  Cir.  1993). 

Facts:  Michael  Dragoo  was  a  vocational  agriculture 
teacher  at  a  high  school  in  Kansas  from  1983  to  1988.  In 
1988  he  was  convicted  of  sexual  battery  of  Gina  Gates,  a 
senior  and  one  of  his  students.  The  assault  occurred  after 
class  on  two  occasions  during  which  Dragoo  tickled  Gina 
and  fondled  her  breasts. 

Gina  filed  suit  against  the  school  board  and  the 
school's  principal  in  federal  district  court  under  Section 

1983  of  Title  42  of  the  U.S.  Code,  alleging  that  the  de- 
fendants knew  or  should  have  known  that  Dragoo  posed 
a  potential  threat  to  female  students.  In  particular,  she 
claimed  that  the  board  and  the  principal  knew  that  Dragoo 
was  romantically  involved  with  another  student,  that  he  v 
was  pursuing  Gina,  and  that  he  had  been  counseled  in 

1984  not  to  attend  school  functions  with  students.  Gina 
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alleged  that  the  defendants  deprived  her  of  her  constitu- 
tional right  to  privacy  by  acting  with  "deliberate  indiffer- 
ence or  reckless  disregard"  in  failing  to  protect  her  or 
other  students  from  Dragoo. 

The  board  contended  that  it  did  not  have  any  specific 
information  about  previous  incidents  involving  Dragoo, 
and  the  principal  claimed  that  he  did  not  have  notice  of 
or  tolerate  any  inappropriate  contact  by  Dragoo  with  fe- 
male students.  The  district  court  stated  that  to  establish 
liability  for  the  board  Gina  had  the  burden  of  showing  that 
the  conduct  of  the  board  was  premised  upon  the  existence 
of  a  policy  or  a  custom  to  fail  to  act  when  faced  with  al- 
legations of  misconduct  by  a  teacher.  Such  a  policy  or 
custom  was  defined  by  the  court  as  "a  course  of  action 
which  has  been  approved  by  the  policymaking  body 
(board)  through  formal  policymaking  procedures  consti- 
tuting a  deliberate  choice."  To  establish  liability  for  the 
principal,  she  had  to  show  that  the  principal  had  notice  of 
prior  inappropriate  conduct  by  Dragoo. 

The  district  court  held  that  Gina  did  not  demonstrate 
that,  if  the  matter  came  to  trial,  she  would  be  able  to  es- 
tablish a  "continuing,  widespread,  persistent  pattern  of 
misconduct"  by  the  board  or  notice  on  the  part  of  the  prin- 
cipal. The  fact  that  the  defendants  knew  that  Dragoo  was 
romantically  involved  with  another  student  was  insuffi- 
\  cient  to  put  the  defendants  on  notice  that  other  students 
were  in  danger.  The  court  therefore  granted  summary' 
judgment — that  is,  ruled  against  Gina  without  a  trial — and 
she  appealed. 

Holding:  The  Tenth  Circuit  Court  of  Appeals  upheld 
the  district  court's  ruling. 

While  there  may  have  been  some  negligence  by  the 
board  and  the  principal  in  their  failure  to  "investigate  ru- 
mors of  inappropriate  conduct  by  Dragoo,"  the  court  said, 
such  negligence  is  not  enough  to  produce  Section  1983 
liability.  Rather,  liability  hinges  on  a  "deliberate  depriva- 
tion of  constitutional  rights  by  a  defendant."  There  was  no 
such  evidence  in  this  case. 

Teacher-to-student  sexual  harassment:  Title  IX  permits 
suits  against  school  districts  for  maintaining  a  sexually 
hostile  educational  environment;  mere  presence  of  a 
teacher  who  has  previously  abused  students  may  be  suf- 
ficient to  create  such  an  environment.  Patricia  H.  v.  Ber- 
keley Unified  School  District,  830  F.  Supp.  1288  (N.D.  Cal. 
1993). 

Facts:  Patricia  H.,  the  mother  of  two  elementary 
school-aged  children,  Jackie  H.  and  Rebecca  H.,  was  in- 
^     volved  in  a  romantic  relationship  during  1987-88  with 
f     Charles  Hamilton,  a  band  teacher  employed  by  the  Ber- 
keley (Calif.)  Unified  School  District  (BUSD).  During  the 
relationship  Hamilton  sexually  abused  Jackie  H.  and 


Rebecca  H.  by  improper  touching.  Criminal  charges 
against  him  were  dismissed  on  condition  that  he  receive 
certain  counseling,  but  his  teaching  credentials  were  sus- 
pended for  three  months. 

In  the  years  following  the  abuse,  Rebecca  H.'s  aca- 
demic performance  deteriorated.  She  went  from  perform- 
ing at  grade  level  in  all  areas  and  receiving  "excellent" 
ratings  in  all  areas  of  personal  development  in  the  fourth 
grade,  to  obtaining  nearly  all  F's  while  accumulating  large 
numbers  of  absences  in  eighth  grade.  A  therapist  de- 
scribed this  behavior  as  "symptomatic  of  post-traumatic 
stress  caused  by  sexual  molestation."  Jackie  H.,  who  was 
in  seventh  grade  at  the  time  of  the  alleged  molestation, 
moved  away  to  attend  schools  in  other  districts  until  she 
returned  to  Berkeley  High  School  (BHS)  as  a  sophomore. 
She  graduated  from  BHS  in  1993. 

Hamilton,  still  employed  by  BUSD,  continued  to 
teach  band  and  jazz  at  BHS  and  at  other  schools  in  the 
district.  During  Jackie's  senior  year  he  taught  during  sev- 
enth and  eighth  periods  in  the  classroom  building  farthest 
from  Jackie's  seventh-period  class.  He  also  led  the  band 
in  performances  at  school  functions  and  sporting  events. 

Patricia  H.  brought  suit  under  Title  IX  in  federal  dis- 
trict court,  alleging  that  the  mere  presence  of  Hamilton  as 
a  teacher  at  the  local  public  schools  created  a  sexually 
hostile  environment  and  interfered  with  her  daughter's 
education.  Both  parties  filed  motions  asking  the  court  to 
rule  in  their  favor  without  a  trial. 

Holding:  The  federal  district  court  held  that  Title  IX 
does  provide  a  cause  of  action  for  sexually  hostile  envi- 
ronment claims  and  that  Patricia  H.  had  made  a  sufficient 
allegation  that  such  a  hostile  environment  existed  to  per- 
mit the  matter  to  go  to  trial.  Analogizing  Title  IX  to  Title 
VII,  under  which  the  United  States  Supreme  Court  has 
explicitly  recognized  hostile  environment  claims,  the  court 
saw  no  reason  not  to  allow  a  student  "the  same  protection 
in  school  that  an  employee  has  in  the  work  force." 

Patricia  H.  may  base  a  claim  under  Title  DC  against 
BUSD  for  sex  discrimination  through  hostile  environ- 
ment, the  court  held,  on  BUSD's  allowing  Hamilton's 
continuing  employment  in  the  school  district.  In  some 
situations  "the  mere  presence  of  an  employee  who  has 
engaged  in  particularly  severe  or  pervasive  harassment 
can  create  a  hostile  . . .  environment."  A  court  is  to  use  the 
reasonable  victim's  perspective  to  assess  potential  harass- 
ment. In  this  case,  a  jury  would  have  to  decide  Patricia 
H.'s  claim;  the  court  stated  that  it  was  unable  to  determine 
whether  or  not  Hamilton's  mere  presence  as  a  teacher  in 
the  school  district  created  a  hostile  environment. 

Student-to-student  sexual  harassment:  Title  IX  permits 
suits  against  school  districts  for  maintaining  a  sexually 
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hostile  educational  environment;  a  school  district  is  li- 
able only  if  evidence  shows  an  intent  to  discriminate  on 
account  of  sex  by  fading  to  stop  the  harassment.  Doe  v. 

Petaluma  City  School  District,  830  F.  Supp.  1560  (N.D. 
Cal.1993). 

Facts:  Jane  Doe  alleged  that  she  was  sexually  ha- 
rassed by  other  students  throughout  her  seventh  and  eighth 
grade  years  at  a  California  junior  high  school.  The  harass- 
ment began  in  the  fall  of  1990  when  two  boys  began  ru- 
mors that  Jane  had  a  "hot  dog  in  her  pants."  Other 
students  began  to  tease  Jane  about  having  sex  with  hot 
dogs.  Jane  reported  the  incidents  regularly  to  her  school 
counselor,  and  her  parents  complained  to  the  counselor 
several  times,  but  the  counselor  did  nothing.  Specifically, 
he  did  not  inform  Jane  or  her  parents  about  the  school 
system's  Title  IX  grievance  procedure  or  the  Title  IX 
coordinator. 

The  verbal  harassment  increased,  and  in  several  in- 
cidents Jane  was  challenged  to  fight.  On  one  occasion  a 
boy  stood  up  in  Jane's  English  class  and  asked  her  if  she 
had  sex  with  a  hot  dog;  the  whole  class  laughed.  After 
repeated  incidents  Jane's  father  met  again  with  school 
officials  and  was  told  about  the  Title  IX  coordinator. 
When  the  counselor  was  asked  why  he  had  not  informed 
the  coordinator  of  the  harassment  earlier,  he  said  he  did 
not  "feel  it  was  important." 

The  harassment  continued;  in  connection  with  sev- 
eral incidents  fellow  students  were  suspended.  Finally 
Jane's  parents  transferred  her  to  another  school  and  even- 
tually placed  her  in  a  private  girl's  school.  She  underwent 
medical  and  psychological  treatment  as  a  result  of  the 
harassment. 

Jane,  by  her  father,  brought  suit  in  federal  district 
court  under  Title  IX  (as  well  as  under  other  statutory 
provisions)  against  (among  others)  the  school  district,  al- 
leging that  the  failure  of  the  principal  and  counselor  to 
stop  the  sexual  harassment  permitted  the  maintenance  of 
a  sexually  hostile  environment.  The  defendants  moved 
to  have  the  claims  dismissed,  arguing  (1)  that  Title  IX 
does  not  provide  for  lawsuits  in  which  the  claim  is  based 
on  the  existence  of  a  sexually  hostile  environment  and 
(2)  that  for  a  lawsuit  to  succeed  under  Title  IX,  the  de- 
fendant must  show  an  intent  to  discriminate,  absent  here. 

Holding:  The  district  court  for  the  northern  district 
of  California  dismissed  Jane's  Title  IX  claims.  It  held 
( 1 )  that  Title  LX  does  permit  a  student  to  bring  an  action 
against  a  school  system  for  maintenance  of  a  sexually 
hostile  environment — even  if  the  harassment  is  student- 
to-student  only — but  (2)  that  for  such  a  claim  to  prevail, 
there  must  be  evidence  that  employees  of  the  school  dis- 
trict intended  to  discriminate  on  the  basis  of  sex  in  per- 
mitting the  hostile  environment  to  continue.  A  finding 


that  the  school  district  knew  or  should  have  known 
about  the  harassment  and  allowed  it  to  continue  is  not 
enough  to  establish  liability.  Rather,  "the  school  district  ' 
must  be  found  to  have  intentionally  discriminated 
against  the  plaintiff  student  on  the  basis  of  sex."  Failure 
to  act  to  correct  a  hostile  student-to-student  environment 
may  be  evidence  of  such  intent,  but  here  Jane  did  not 
claim  it  to  be  so,  and  the  suit  must  be  dismissed. 

Students  are  not  entitled  to  a  preliminary  injunction 
against  school's  enforcement  of  prohibition  of  the  wear- 
ing of  T-shirts  bearing  suggestive  sexual  slogans.  Pyle  v. 
South  Hadley  School  Committee,  824  F.  Supp.  7  (D.  Mass. 
1993). 

Facts:  Two  high  school  students,  Jonathan  and 
Jeffrey  Pyle,  were  prohibited  from  wearing  on  school 
grounds  T-shirts  that  read.  Coed  Naked  Band:  Do  It  to 
the  Rhythm  and  See  Dick  Drink.  See  Dick  Drive.  See 
Dick  Die.  Don't  Be  a  Dick.  The  boys  brought  suit  for 
an  interim  court  order  against  the  policy,  which  they 
claimed  violated  their  First  Amendment  right  of  free 
expression. 

Holding:  The  district  court  denied  the  boys'  request 
for  an  interim  order,  holding  that  it  was  unlikely  that  a 
court  would  find  that  the  school's  policy  violated  the  First 
Amendment  (see  "Restricting  Student  Dress  in  Public  f 
Schools,"  page  1).  Under  the  Supreme  Court's  decision 
in  Hazelwood  School  District  v.  Kuhlmeier,  a  school  has 
discretion  to  prohibit  school  speech  that  is  inconsistent 
with  "a  school's  basic  educational  mission."  The  court 
found  that  the  school's  goal  of  "calming  a  sexually 
charged  environment  to  enhance  student's  comfort  level 
and  their  ability  to  learn"  was  enough  to  justify  denying 
the  boy's  request. 

A  South  Carolina  school  district  is  liable  for  failing  to 
protect  a  student  who  was  threatened  and  later  knifed 
on  a  school  bus  by  a  nonstudent  only  if  school  officials 
were  grossly  negligent.  Clyburn  v.  Sumter  County  School 
District,  429  S.E.2d  862  (Ct.  App.  S.C.  1993). 

Facts:  On  October  25,  1990.  Fernaudra  Clyburn,  a 
high  school  student  in  the  Sumter  County  (S.C.)  School 
District,  was  riding  a  school  bus  along  with  a  schoolmate 
who  disembarked  and  got  into  a  fight  with  Fernaudra' s 
niece.  The  bus  driver  refused  to  let  Fernaudra  off  the  bus 
to  defend  her  niece.  After  Fernaudra  was  let  off  the  bus 
at  her  regular  stop,  she  returned  to  the  site  of  the  fight. 
There  she  was  assaulted  by  the  schoolmate's  sister. 

The  next  morning  the  assailant,  who  was  not  a  stu- 
dent in  the  area  schools,  and  her  mother  boarded  the  school     V. 
bus,  despite  warnings  from  the  bus  driver  to  leave,  and 
made  verbal  threats  to  Fernaudra.  The  driver  reported  the 
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incident  to  the  district's  director  of  transportation  services, 
who  met  with  Fernaudra  and  the  schoolmate  to  warn  them 
about  further  conduct.  He  attempted,  but  was  unable,  to  get 
in  touch  with  their  parents.  The  following  Tuesday  the  as- 
sailant boarded  the  bus  undetected  by  the  driver  and 
stabbed  Fernaudra  in  the  forehead,  hand,  and  wrist. 

Fernaudra  brought  suit  in  state  court  against  the 
school  district,  arguing  that  the  district  failed  to  protect  her 
adequately  on  the  bus.  In  particular,  she  argued  that  the 
school  district  should  have  enforced  a  state  law  that  pro- 
hibits interference  with  a  school  bus  after  the  assailant  had 
once  boarded  the  bus  to  threaten  her.  Fernaudra  claimed 
the  district's  failure  to  even  contact  the  police  about  the 
assailant's  conduct  leading  up  to  the  attack  was  sufficient 
for  a  jury  to  find  liability.  The  trial  court  held  that  the 
school  district,  to  be  found  liable,  must  be  guilty  of  "gross 
negligence."  Gross  negligence  can  be  avoided  by  the  ex- 
ercise of  even  "slight  care."  The  court  granted  summary 
judgment  for  the  school  system,  holding  that  the  officials' 
conduct  in  this  case  must  be  considered  at  least  "slight 
care." 

Holding:  The  court  of  appeals  affirmed  the  trial 
court's  use  of  the  gross  negligence  standard  for  school 
liability  and  agreed  that  the  school  district's  actions  were 
not  grossly  negligent  in  this  instance. 

School  authorities  attempted  to  contact  Fernaudra' s 
parents,  spoke  with  Fernaudra  and  the  schoolmate  about 
the  early  confrontation,  and  kept  an  eye  out  at  the  bus  stop 
for  the  assailant.  Although  the  school  district  was  perhaps 
guilty  of  ordinary  negligence,  it  had  not  been  grossly  neg- 
ligent. One  judge  dissented,  believing  that  the  issue  of 
gross  negligence  should  have  been  sent  to  the  jury. 

Student  held  to  have  "conveyed"  a  threat  to  a  teacher  in 
violation  of  South  Carolina's  Safe  Schools  Act  when  he 
made  a  threatening  remark  to  another  student  in  the 
presence  of  a  teacher  loudly  enough  for  the  teacher  to 
overhear  it.  In  the  Interest  of  Steven  S.,  434  S.E.2d  312 
(Ct.App.S.C.  1993). 

Facts:  South  Carolina's  Safe  Schools  Act  makes  it 
unlawful  to  convey  a  threat  to  an  elementary  or  second- 
ary school  teacher  to  kill  or  injure  that  teacher. 

While  walking  in  the  middle  school  hallway,  student 
Stephen  S.  told  a  fellow  student  that  he  would  kill  any 
teacher  who  continued  to  "mess"  with  him.  In  particular, 
he  said,  he  would  start  with  teacher  Jane  Hester.  These  re- 
marks were  overheard  by  another  of  Stephen's  teachers, 
Nancy  Ruhf,  who  was  walking  a  foot  or  two  away  from 
Stephen  when  he  made  them.  Stephen  was  aware  of 
Ruhfs  presence  and  stated  his  threats  loudly  enough  for 
her  to  hear. 

Ruhf  reported  the  comments,  and  Stephen  subse- 


quently was  adjudicated  in  family  court  for  a  violation  of 
the  act.  The  family  court  found  Stephen  in  violation  of  the 
act,  interpreting  the  word  "convey"  to  include  situations 
where  a  comment  is  made  in  the  presence  of  a  teacher  and 
overheard. 

Stephen  appealed  the  decision,  contending  that  the 
comment  was  a  joke — "childish  horseplay" — and  that  the 
family  court  erred  in  construing  "convey"  to  include  his 
comment. 

Holding:  The  South  Carolina  Court  of  Appeals  up- 
held the  family  court's  ruling.  Because  Stephen's  com- 
ment was  made  loudly  in  the  presence  of  a  teacher,  it  was 
conveyed  within  the  meaning  of  the  act. 

Creation  of  a  new  school  district  in  Hasidic  religious 
community  violates  the  Establishment  Clause  of  the 
First  Amendment.  Grumet  v.  Board  of  Education  of  the 
Kiryas  Joel  Village  School  District,  618  N.E.2d  94  (N.Y. 
1993),  cert,  granted, U.S. (1993). 

Facts:  The  Village  of  Kiryas  Joel  (N.Y.),  a  commu- 
nity composed  almost  entirely  of  members  of  the  Sat- 
marer  Hasidic  Sect,  is  situated  within  the  boundaries  of 
the  Monroe-Woodbury  Central  School  District.  Members 
of  the  sect  separate  themselves  completely  from  the  out- 
side community  by  speaking  only  Yiddish  and  refusing  to 
have  televisions,  newspapers,  or  English-language  publi- 
cations. The  children  attend  private  religious  schools, 
which  are  segregated  by  sex. 

Before  1 985  handicapped  sect  children  received  spe- 
cial education  services  from  the  local  school  district  in  an 
annex  to  one  of  the  religious  schools.  In  1985,  as  a  result 
of  the  United  States  Supreme  Court's  decision  in  Aguilar 
v.  Felton  prohibiting  the  use  of  federal  funds  to  pay  em- 
ployees who  teach  in  parochial  schools,  the  Monroe- 
Woodbury  Central  School  District  stopped  providing 
special  education  to  Hasidic  children  at  the  religious 
schools.  Some  Hasidic  handicapped  children  then  began 
attending  the  public  schools  in  the  district,  but  parents 
later  withdrew  the  children  because  of  alleged  "panic, 
fear,  and  trauma"  suffered  by  the  children  in  shuffling 
between  the  two  communities. 

In  1989  the  state  legislature  created  a  new  school 
district,  completely  within  the  boundaries  of  Monroe- 
Woodbury,  called  the  Kiryas  Joel  Village  School  District. 
The  board  of  education  for  the  new  district  was  to  be 
composed  of  members  elected  by  the  Village. 

The  president  and  executive  director  of  the  New 
York  State  School  Boards  Association  brought  this  suit. 
The  lower  courts  ruled  that  the  creation  of  the  new  district 
violated  the  Establishment  Clause  of  the  First  Amendment 
to  the  U.S.  Constitution,  and  the  defendants  appealed  to 
New  York's  highest  court. 
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Holding:  The  majority  of  the  court  of  appeals  up- 
held the  ruling  that  the  new  district  is  unconstitutional. 

Under  U.S.  Supreme  Court  decisions,  to  avoid  vio- 
lating the  Establishment  Clause,  a  law — such  as  the  one 
setting  up  this  district — must  (1)  have  a  secular  purpose, 
(2)  not  have  as  a  primary  effect  the  advancement  or  in- 
hibition of  religion,  and  (3)  not  foster  an  excessive  en- 
tanglement with  religion.  It  can  violate  the  second  prong 
of  this  test  if  it  is  "likely  to  be  perceived  as  an  endorse- 
ment of  religion."  Because  only  Hasidic  children  would 
attend  the  public  school  in  the  new  district  and  the  board 
would  be  composed  of  only  Hasidic  members,  the  court 
concluded  that  the  "symbolic  unity  of  church  and  state" 


effected  by  the  district  would  be  perceived  as  an  en- 
dorsement of  the  Hasidic  religion  and  a  disapproval  of 
other  religions. 

The  majority  distinguished  the  facts  from  the  recent 
Supreme  Court  case  Zobrest  v.  Catalina  Foothills  School 
District,  which  allowed  the  use  of  federal  funds  to  pro- 
vide an  interpreter  for  a  deaf  child  at  a  parochial  school. 
In  that  case  the  service  was  offered  to  any  student  quali- 
fying for  aid  without  reference  to  his  or  her  sectarian  pref- 
erence. The  majority  believed  that  the  creation  of  the  new 
district  was  not  a  neutral  practice  like  the  practice  in 
Zobrest,  because  the  benefit  was  offered  only  to  Hasidic 
children.  ■ 
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